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Hon. 


OSCAR 
LESER 


cA SUCCESSFUL YEAR for the National Tax Association was assured by the recent election as 
its president of Mr. Leser, whose renown as a state tax administrator, writer and speaker on topics 
pertaining to taxation, public finance and government is national in scope. He was engaged in the 
practice of law in Baltimore, Md., in 1901 when he was appointed judge of the Appeal Tax Court 


of Baltimore, became president in 1908, and served until 1914. In that year he was made a member 
of the newly created State Tax Commission, being named in the Act; to that body he has been 
reappointed by successive governors and since 1935 has been its chairman. Mr. Leser has been a 
member of the National Tax Association since 1908 and as a delegate has attended nearly all of the 
annual tax conferences. At the recent conference of the New England State Tax Officials Associa- 
tion he was made an honorary member. 








The 


Implications 
of pertinent 


Board deci- 


sions are also 
considered 


By 
WALTER H. 
SCHULMAN* 


INCE the enactment of Section 14 of the 1936 

Revenue Act, imposing a heavy graduated sur- 

tax on undistributed corporation profits for tax- 
able years beginning after December 31, 1935, 
corporations and their stockholders have pondered 
ways and means of avoiding or minimizing the tax. 
Soon after passage of that section the apparently 
simple expedient of shifting surplus to capital ac- 
count and issuing a stock dividend against the in- 
creased capitalization was widely touted as an 
effective method of easing the burden of the new 
corporate income tax. Many taxpayers thought that 
this procedure would enable the corporation to effect 
a distribution which would be taxable to its stock- 
holders and which it could, therefore, apply as a 
“dividends paid credit,” under Section 27 of the Rev- 
enue Act of 1936, in order to eliminate or diminish 
its otherwise taxable “undistributed net income” and 
thus avoid or reduce the tax. 

It was not long, however, before the reliability 
of the stock dividend for this purpose was first 
seriously doubted and then despaired of. The 
writer believes that the situation is not as hope- 
less as would appear from only casual consideration 
of the question. In his opinion, stock dividends as 
well as other methods are still available in many 
corporate situations as a means of avoiding or re- 
ducing the tax. In the discussion of this problem 
brief reference will also be made to stock rights. 

In the eager search for legitimate devices for 
avoidance or minimization of the tax, the effect of 
the Supreme Court’s decision in the case of Corinne 
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S. Koshland v. Helvering, Commissioner of Internal 
Revenue,’ rendered about a month prior to passage 
of the 1936 Revenue Act, was overlooked or ignored, 
as were the decisions of the lower Federal courts 
and the United States Board of Tax Appeals con- 
cerning the taxability or exemption of stock divi- 
dends in divers situations. The recent decision of 
the Board in August Horrmann v. Commissioner? has 
intensified the feeling that stock dividends are a 
treacherous, if not impossible, means of avoiding 
or reducing this new surtax. Furthermore, the 
assertion by tax practitioners that the decisions of 
the courts and of the Board have created hopeless 
confusion in this field gives the general but mis- 
taken impression that, aside from stock dividends, 
nearly all avenues of surtax avoidance or reduction 
are barred to corporations, whether closely or popu- 
larly owned. 

At the outset, taxpayers should bear in mind that 
their efforts to avoid this tax do not involve a game 
of hide and seek with the Government. The scheme 
of the law contemplates that corporations reduce 
or eliminate their “undistributed net income” sub- 
ject to the tax, if they so elect. It is clear from 
the provisions of Section 27 of the 1936 Revenue 
Act that Congress was not determined .to make cor- 
porations pay this tax in any event, so long as they 
made distributions taxable to their stockholders which 
would produce additional revenue for the Govern- 
ment. Under that section corporations find con- 
gressional recognition of a possible corporate desire 
to distribute to stockholders dividends in the form 
of additional stock or stock rights, dividends in the 
form of corporate obligations, dividends in kind and 
dividends in partial liquidation, all of which when 
applied as a “dividends paid credit” reduce the “un- 
distributed net income” subject to surtax, 

The needs and circumstances of the individual 
corporation will naturally define the steps available 
to it for avoidance or reduction of the tax. In some 
instances, it may be more feasible for the corpora- 
tion to shoulder the tax, according to the viewpoint 
of its stockholders. Two obvious methods of avoid- 
ance and reduction, recently resorted to by large 
corporations, are the payment of substantial cash 
dividends to stockholders and increased salaries and 
wages to employees. Such policies may prove im- 
practicable for small corporations, the stock of which 
is closely held, and which are confronted with the 
problem of retaining as much cash or other form 
of current profit as possible and yet avoiding the 
burden of the tax. Many large corporations face 
the same dilemma. 


1207 U. S. 702. 
234 BTA No. i80. 
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Stock Dividends as a 
Means of Surtax Saving 


ITH respect to the stock dividend as an instru- 

ment to effectuate retention of corporate cash 
and concomitant avoidance of surtax, the writer be- 
lieves that the “hopeless confusion,” alleged to arise 
from the cases, results from misunderstanding and 
misinterpretation of the rules laid down by the 
courts. This condition has engendered the notion 
that new and shocking principles have been intro- 
duced into the law. Thus, the Koshland case for 
some months past has been regarded as a bombshell, 
because the Supreme Court pointed out that the 
Treasury Department for many years had, through 
misconstruction of the Court’s decisions in Towne v. 
Eisner® and Eisner v. Macomber,* required taxpayers 
to apportion dividend stock to the cost of the orig- 
inal shares in order to determine gain or loss on a 
sale of the original shares, without making any dis- 
tinction between a true stock dividend involving the 
issuance of additional shares of the same class as a 
dividend on the old shares held by the stockholder 
and a dividend on one class of stock in the form of 
shares of a different class from that previously held 
by the stockholder. 


The Court decided that shares of common voting 
stock received by the taxpayer as a dividend upon 
her shares of cumulative non-voting preferred stock 
were taxable income to her, so that when she sold 
the preferred stock the Commissioner of Internal 
Revenue could not determine her gain or loss by 
allocating the original cost as between the old pre- 
ferred stock and the new common stock. Mr. Justice 
Roberts, writing for the Court, stated: 


We hold that the dividends were income and may not be 
treated as a return of capital, 


In reaching its result, the Court did not deviate 
from the conception of a stock dividend advanced 
in Eisner v. Macomber.’ Mr. Justice Roberts re- 
iterated the substance of that decision when he 
wrote— 

* * * where a stock dividend gives the stockholder an inter- 
est different from that which his former stockholdings 
represented he receives income. 

His reference to the previous decisions of the Court 
on the taxability of stock dividends emphasized that 
a stockholder receives no taxable income through 
a stock dividend of new common shares when such 
shares confer no different rights or interests than 
the old, and the new certificates, plus the old, repre- 
sent the same proportionate interest in the net as- 
sets of the corporation. Attention was also called 
to the corporate reorganization cases in which the 
“court pointed out the distinction between a stock 
dividend which worked no change in the corporate 
entity, the same interest in the same corporation 
being represented after the distribution by more 
shares of precisely the same character, and such a 





3245 U. S. 418. 

4252 U. S. 189. 

5252 U. S. 189, at page 211: “A ‘stock dividend’ shows that the 
company’s accumulated profits have been capitalized, instead of dis- 
tributed to the stockholders or retained as surplus available for distribu- 
tion in money or in kind should opportunity offer...Far from being a 
realization of profits of the stockholder, it tends rather to postpone 
such realization in that the fund represented by the new stock has been 


transferred from surplus to capital and no longer is available for actual 
distribution.” 
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dividend where there had either been changes of 
corporate identity or a change in the nature of the 
shares issued as dividends whereby the proportional 
interest of the stockholder after the distribution was 
essentially different from his former interest.” 


The Koshland case did not, therefore, enunciate 
revolutionary principles when it declared that the 
Treasury Department was without legislative war- 
rant to take a taxable stock dividend and use it to 
reduce the cost basis of the original shares upon 
which it was issued. That case was decided on 
May 18, 1936. More than three years before the 
Koshland case, the Board had held on March 11, 
1933 that, where both common and preferred shares 
were outstanding, a dividend on the non-voting pre- 
ferred shares paid in shares of voting common was 
not a tax-free dividend distribution to the preferred 
stockholders. This decision was affirmed by the 
Circuit Court of Appeals for the Sixth Circuit.’ 
After the Tillotson case, the Board passed upon the 
converse proposition in Torrens v. Commissioner * 
and held that, where both common and preferred 
stock were outstanding, a dividend paid in non- 
cumulative preferred shares on the voting common 
was not a tax-free dividend distribution to the stock- 
holders.® This case is now pending on appeal be- 
fore the Circuit Court of Appeals for the Second 
Circuit. In its opinion, the Board stated (p. 798) : 


_* * * The preferred shares, received as dividends, had 
rights and privileges distinctly different from those of the 
common stock. 


Referring to the Tillotson case, involving a dividend 
of common shares on preferred stock, the Board 
further said: 


If there be any difference in the degree of change effect- 
ed in the stockholders’ existing rights by the converse 
factual situation here, we do not think it sufficient to 
except this case from the application of that rule. 


Accordingly, we find up to this point that the 
courts and the Board have defined several types of 
stock dividend which change the proportional in- 
terest of the stockholder in the corporation or give 
him distinctly different rights from those held by 
him, so that his dividend stock is a distribution 
taxable to him. As such, it could form the basis 
of a “dividends paid credit” under Sections 14 and 
27 of the 1936 Revenue Act. 


The Situation Where Common 
Stock Only Is Outstanding 


ITH regard to a corporation having only com- 

mon stock outstanding when it declares a 
dividend thereon payable in shares of new preferred 
stock, the recent case of Horrmann v. Commissioner, 
supra, is of interest. The Board there held that the 
dividend in preferred stock was not a taxable divi- 
dend.’° This result appears to be sound when we 


* Tillotson Mfg. Co. v. Commissioner, 27 B. A. 913 

Se ag v. Tillotson Mfg. * 76 F. (2a) 189. 

*2 BT. 787. 

® Note i Ee ‘that in Bigelow v. Bowers (CCA-2), in which the writer 
represented the government as an Assistant United States Attorney, 
the Court held on February 5th, 1934, that a dividend of common shares 
on common shares could be apportioned to the cost of the original 
shares to reduce their gain or loss basis, notwithstanding the taxpayer 
had paid the tax on the dividend stock illegally imposed by Section 2(a) 
of the 1916 Revenue Act. 

©The Board had already held to similar effect in Pearl E. Brown, 
Executrix, 26 BTA 901, affirmed 69 Fed. (2d) 602. 
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consider that immediately after the distribution of 
the new preferred stock the stockholders had 
precisely the same proportional dollar interest in the 
corporation that they held before. And this is so 
notwithstanding the fact that the new preferred 
shares involved the right to prior payment. Where 
only common was outstanding such right was super- 
fluous. The new preferred was what the Board 
termed only a “proliferation” of the existing in- 
terests of the stockholders." The advantages to be 
derived from the new preferred would necessarily 
depend upon the future operations of the corpora- 
tion and the changes in its capital structure. In any 
event, corporations with only common shares will no 
doubt hesitate to attempt avoidance of the tax by 
merely issuing a dividend of new preferred shares 
in view of the Horrmann case. Such corporations are 
however, not without various other means of ac- 
complishing surtax avoidance and by taking proper 
steps may conceivably employ an issue of preferred 
stock in the process. 

In recapitulating the types of stock dividend avail- 
able to avoid or reduce the surtax of a corporation, 
we find under the cases that, where both common 
and preferred stock are outstanding, a dividend of 
common shares on common shares is tax exempt to 
the stockholder; a dividend of preferred shares on 
common stock is taxable to the stockholder; a divi- 
dend of common shares on preferred stock is taxable 
to the stockholder; it would seem to follow that a 
dividend of preferred shares on preferred stock is or 
is not taxable to the stockholder, according to the 
possible difference in rights or proportional interest 
obtained by the stockholder; but where only com- 
mon stock is outstanding a dividend of new pre- 
ferred shares on the common is tax-free to the 
stockholder. 


In passing, we may note that Treasury Decision 
No. 4674, promulgating the regulations for the ad- 
ministration of the undistributed profits tax, emphasizes 
under Article 27-1 (b) the necessity for the corpora- 
tion to make its distribution within the taxable year, 
in order to obtain the “dividends paid credit.” To 
achieve avoidance of the tax in 1936, corporations 
on the calendar year basis of accounting must effect 
a distribution taxable to their stockholders within 
that year. Corporations which make their returns 
on a fiscal year basis of accounting will have more 
time in which to consider the policies to be pursued. 

The stock dividend situation as a whole neces- 
sitates careful scrutiny of the affairs of a corporation 
from the viewpoint of what may be legally done 
to avoid or reduce the tax, rather than from the 
aspect of the language used in documents supporting 
a tax avoidance plan. The object of the corpora- 
tion, if it would avoid the tax, must essentially be 
to place in its stockholders’ hands dividends which 
are taxable to them. Transactions to accomplish 
this result must guard against a legal effect which 
would be a tax-exempt stock dividend. As we have 
seen from the above cited authorities, not every stock 
dividend is a “true stock dividend” upon which the 
recipient pays no tax. On the other hand, there 


11 Note, also, the Board’s statement: “It is our view that a stock 
dividend is a statutory ‘distribution of earnings or profits’ only when it 
is of a kind that is taxable to the stockholders.” 
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are cases in which an ostensible stock dividend is 
not in reality a dividend im stock. If care be not 
taken, it is possible that a dividend purporting to 
be in cash may be held to be a tax-free stock dividend, 
and the corporation declaring it could not apply it 
as a “dividends paid credit” in reduction of its “un- 
distributed net income.” As in so many other situa- 
tions under the tax laws of the United States, the 
particular facts of each case must be assiduously 
analyzed to determine the method of avoidance 
available to the corporation and possibly of benefit 
to its stockholders. 


The Effect of Stock Rights 


N RESPECT of rights to subscribe to a new issue 

of the corporation’s stock, the writer submits that 
although the problems raised are somewhat analogous 
to the questions discussed herein, they are not of 
identical character. It appears to be generally held 
by the Courts that the mere receipt of stock rights 
by a stockholder does not give rise to taxable in- 
come in his hands. As an illustration, the attention 
of the reader is called to the case of Helvering v. 
Bartlett,’? in which the Court held that a stockholder 
is not subject to income tax merely because he 
acquires an option to purchase additional shares of 
stock which he might sell for value. The Court 
further held that the mere according of a right to 
purchase stock in a corporation could not be treated 
as a dividend or distribution of corporate assets un- 
less they were actually involved and the right to 
purchase was a mere cloak for a substantially dif- 
ferent transaction. The decision also laid down the 
rule that the transfer of a mere option to purchase 
corporate stock, without payment of any considera- 
tion by the stockholder, results in no taxable earn- 
ings to the corporate transferor or the stockholder 
transferee. 


In this connection, taxpayers might also consider 
the case of T. J. Hare Powel," in which the Board 
held that a stockholder who received rights to sub- 
scribe to convertible bonds in the same corporation 
did not receive a taxable dividend in the form of 
those rights." 

In its opinion the Board quoted from the case of 
Miles v. Safe Deposit and Trust Co. of Baltimore,’® 
in which the Court pointed out that stock rights 
did not enable the stockholder to participate in the 
assets of a corporation, but were ineffectual to pro- 
vide him with any fruits of his original investment 
if he did not exercise them by paying the purchase 
price of the new stock. The stockholder will, of 
course, realize taxable income when he sells his 
rights to purchase new stock, Estate of Metcalf v. 
Commissioner.1° Without more extended discussion, 
the writer submits that the issuance of stock rights 
as a means of avoiding the surtax does not appear 
to be very feasible for the corporation. As a practi- 
cal matter, the treatment of stock rights issued in 

(Continued on page 752) 


122(C. C. A.-4) 71 Fed. (2nd) 598. 

1327 BTA 55. 

14 Acquiescence by Commissioner, XIII-2 C. B. 15, and Commissioner’s 
ee dismissed by the Circuit Court of Appeals, 1st Circuit, on July 6, 
1 ‘ 

15 259 U. S. 247. 

16 (CCA-2) 32 Fed. (2nd) 192. 










































































































































































































































































































































































By GODFREY N. NELSON ** 


and “income” are not always readily distinguish- 

able and this is particularly true when they are 
considered in connection with the income tax. 
3roadly speaking, a tax upon property is imposed by 
reason of its ownership, whereas a tax upon income 
is levied upon the proceeds resulting from the use 
of property. The income tax has, of course, a much 
broader application, covering, as it does, the receipts 
from work, labor and services and from all sorts of 
activities, lawful or unlawful. We shall concern 
ourselves for the purpose of this paper mostly with 
the taxability of transactions in property as capital, 
as distinguished from the fruits or the use of capital ; 
in particular, with capital gains and capital losses. 

Prior to the adoption of the Sixteenth Amendment 
of the Constitution the Federal Government had 
made two distinct attempts at raising revenue by the 
imposition of an income tax. I say distinct because 
as early as 1815, not long after the close of the War 
of 1812, the enactment of an income tax was con- 
templated. “Had the war lasted a few months 
longer,” says Professor Seligman,’ “there is every 
probability that an income tax would have been im- 
posed, but the conclusion of peace made any further 
resort to internal taxes unnecessary, and two years 
later the whole system of internal revenue was 
abolished.” 


The first Federal income tax, patterned after the 
proposed tax bill of 1815, was enacted under especial 
stress for revenue during the Civil War. In order 
to avoid being classified as an indirect tax, this en- 
actment was levied as a duty or excise, and it be- 
came known as “ the income duty.” Put into operation 
under most trying war conditions with an inex- 
perienced and inadequate administrative force, a 
smooth administration of the law was hardly to be 
expected. “Our conclusion as to the Civil War in- 
come tax, therefore,” again quoting Professor Selig- 
man, “is that it was partly a success and partly a 


I THEIR practical application the term “capital” 


* Address delivered on July 9, 1936, before the Institute of Public 
Affairs, University of Virginia. 

** Of the New York Bar (admitted 1904); C. P. A., New York State 
(1907); Secretary and a director of The New York Times Company. 


1 The Income Tax, (revised 1914), by Edwin R. A. Seligman, page 430. 





Capital Gains and Losses’ 


An interesting exposition of a phase 
of income taxation which has defects 
worthy of legislative consideration 


failure. From the fiscal point of view, it attained 
notable results.” In the early 70’s, however, a hostile 
public sentiment led to its repeal. 


The second Federal venture with the income tax 
was in 1894, This measure was promptly attacked 
as unconstitutional and in 1895 it was declared in- 
valid by the United States Supreme Court in the 
famous Pollock decision, reported in Volumes 157 
and 158 of the United States Reports. 


In spite of the fact that the Civil War Income Tax 
was poorly administered, the fiscal results were re- 
garded as comparatively satisfactory. It has been 
said that about one-quarter of the Federal revenue 
was collected from this source until after the war, 
when resentment to the enforcement of its crude and 
confused provisions was openly displayed. Never- 
theless, some admirable case law in respect to capital 
gains came out of the experience. I shall revert later 
to one or two decisions under that Act which, in the 
opinion of many lawyers, should have been followed 
in the administration of subsequent income tax laws. 

The Sixteenth Amendment, effective on February 
25, 1913, had no other basic purpose than to over- 
come the Constitutional restrictions upon income 
taxation, such as the requirement of apportionment 
among the several states and the prohibition upon 
laying direct taxes except in proportion to the census 
as expressed in Article 1 of the Constitution. 

The Amendment, giving the Congress power to 
levy and collect taxes upon incomes from whatever 
source derived, did not otherwise describe or define 
the term “income.” The first Revenue Bill after the 
adoption of the Amendment, enacted on February 
28, 1913, became effective on March 1, 1913. 


Prior to the Constitutional Amendment, on August 
9, 1909, there was enacted a tax upon the incomes of 
corporations which remained on the Federal statute 
books until the incidence of the income tax. 

This tax also presented questions as to the taxa- 
bility of capital gains and several cases on this point 
were decided by the Supreme Court but not until 
after the incidence of the income tax. Under the 
provisions of the tax on incomes of corporations, 
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which tax was merely an excise, the term “income” 
could reasonably have been given a much broader 
interpretation than under an income tax. Obviously 
it Was so interpreted because the less inclusive defini- 
tion of income prescribed by the Supreme Court 
under the Civil War Income Tax in respect to ac- 
cretions of capital was not followed. Nevertheless, 
the interpretations under the excise tax were sub- 
stantially followed in cases arising under the Revenue 
Act of 1913 and subsequent acts. 

Thus the income tax from the start got off on 
the wrong foot. Back in December, 1872, in a case 
which arose under the Civil War Income Tax Law, 
the Supreme Court held to the effect that increment 
in value of personal property occurring during a 
period of years does not constitute gains, profits or 
income of any one particular year, even though the 
entire amount of the increase in value be at one time 
converted into money by a sale of the property. It 
was so held in the case of Gray v. Darlington, re- 
ported in Volume 15 Wallace Reports 63. 

The opinion, written by Mr. Justice Field, to which, 
incidentally, there were three dissenting opinions, 
says: 

The mere fact that property has advanced in value be- 
tween the date of its acquisition and sale does not author- 
ize the imposition of the tax on the amount of the advance. 
Mere advance in value in no sense constitutes the gains, 
profits, or income specified by the statute. It constitutes 
and can be treated merely as increases of capital. 

While the Civil War enactment contained certain 
restrictions upon the period within which the gain or 
income shall have been realized to become taxable— 
at first one year and later changed to two years— 
the statute prescribed much the same broad defini- 
tion of income as that contained in recent revenue 
laws. In substance, the Act of March 2, 1867, which 
governed in the Darlington case, provided: 

There shall be levied, collected, and paid annually upon 
the gains, profits, and income of every person, 
whether derived from any kind of property, rents, interest, 
dividends, or salaries or from any profession, trade, em- 
ployment, or vocation, or from any other source 
whatever, . . a tax of 5 per centum on the amount 
so derived over $1,000. And the tax herein provided for 
shall be assessed, collected, and paid upon the gains, profits, 


and income for the vear ending the 3lst of December 
next preceding the time for levying, collecting and paying 


said tax. 

It is also reported unofficially that a decision simi- 
lar to that in the Darlington case was rendered as 
early as April, 1865, by Mr. Justice Grier in the 
Third Circuit Court in the matter of Bennet v. Baker, 
Collector. These decisions definitely established un- 
der the Civil War Income Tax Law that capital 
gains did not constitute taxable income. 

Despite these early court decisions, the Supreme 
Court, in the last twenty-five years, has ruled that 
such gains are taxable income. While the Court has 
not overlooked or ignored the Darlington decision, 
this case has not been distinguished upon considera- 
tions of differences in fundamental concepts of 
income. British income tax decisions, which 
uniformly hold that capital gains do not constitute 
taxable income, have also been glossed over by our 
courts on the ground that our statutes are unlike 
those of the British and in this particular not com- 
parable with ours. 
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Eager to augment the Federal revenue by every 
means made possible by the first Income Tax en- 
acted after the Constitutional Amendment, the 
“Treasury ruled, as it had under the Corporate Excise 
Tax, that a capital gain was taxable income. To 
deprive the Treasury of a tax upon capital incre- 
ment seemed to be regarded as a partial defeat of 
the very purpose of the Amendment. And the same 
view appears to have been taken by the Supreme 
Court because in the case of Merchants’ Loan & Trust 
Co. v. Estate of Arthur Ryerson? they so indicated 
in the following language: 


The interesting and ingenious argument, which is earn- 
estly pressed upon us, that this distinction is so funda- 
mental and obvious that it must be assumed to be a part 
of the “general understanding” of the meaning of the word 
“income,” fails to convince us that a construction should 
be adopted which would, in a large measure, defeat the 
purpose of the Amendment. 


In the same opinion the Court insisted that the 
word “income” must be given the same meaning in 
all of the Income Tax Acts of Congress, including 
the Corporate Excise Tax Act. The Court in fact 
refused to give consideration to any different angle 
of approach to the question, contenting themselves 
in support of their position with what they believed 
to be the common understanding underlying the 
adoption of the Amendment. The Court said: 

In determining the definition of the word “income” 
thus arrived at, this court has consistently refused to enter 
into the refinements of lexicographers or economists, and 
has approved, in the definitions quoted, what it is believed 
to be the commonly understood meaning of the term which 
must have been in the minds of the people when they 
adopted the 16th Amendment to the Constitution. 

In a business sense, a profit is, of course, measured 
by the excess of the proceeds of sale over the cost, 
and a profit so calculated on the sale of merchandise 
dealt in as a business constitutes true income. The 
time element here is not a consideration because the 
merchandise is usually purchased in one market for 
resale in another, with an expectation of realizing a 
profit. A capital asset, on the other hand, is not 
purchased for resale. During the entire period of 
its ownership by a business it remains a capital 
asset. If and when it is sold the proceeds are a 
return of capital. So when does any portion of the 
proceeds of sale become income? According to the 
income tax conception of income, there must be some 
magic change either before or after the sale to ac- 
count for the conversion. In fact, however, there 
is no conversion because income in its true sense 
does not result from capital transactions. 

In stating that the people, through whom the 
Amendment was accomplished, understood that 
capital gains should be subjected to the income tax 
the Court probably had in mind the popular under- 
standing of how a gain or a profit is derived. But 
income as measured for income-tax purposes should 
not be based upon any popular conception of solitary 
or isolated transactions. Such a construction is cer- 
tain to lead to gross confusion of terms. 

And this is, in fact, our experience with the in- 
come tax in respect to capital gains and losses. From 
the start of income taxes under our present system, 
by reason of the inclusion of capital transactions, 


7258 U. S. 509. 
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a decent administration of the tax required the adop- 
tion of many exceptions to the rule. For example, 
purchases and sales of a corporation’s own capital 
stock could not rationally result in profit or loss and 
it has been consistently so held except where the 
stock is dealt in upon an exchange; consolidations 
and mergers through which stockholders acquired 
additional or substituted securities have been ex- 
empted where the control did not change; property 
acquired by a lessor upon the termination of a lease 
is free of tax. The proceeds of involuntary sales of 
property, reinvested in like property or facilities, 
are held not taxable. Likewise, where property or 
machinery held for productive use in a business is 
exchanged for other similar property, and for the 
same use, no gain or loss is now recognized. Ex- 
ceptions such as these are constantly being made by 
the courts and it is conceivable that in the evolution 
of our case law we shall by this process ultimately 
eliminate the tax upon capital transactions. But 
this would admittedly be a long, costly and tedious 
process. 

Among the injustices and inconsistencies growing 
out of the taxation of capital assets is the absurdity 
of taxing a so-called profit on the sale of one’s resi- 
dence and, at the same time, disallowing the deduc- 
tion of a loss on the sale of such property on the 
ground that it was not acquired for profit. The 
gross inequities growing out of taxing gains and of 
limiting capital net losses have not only worked 
hardship upon scores of taxpayers but have, as well, 
given rise to more litigation than any one other in- 
come tax principle. 


Perhaps the queerest concept of taxable income 
brought about by administrative ruling is that of 
construing a profit out of a corporation’s reacquire- 
ment of its own bonds at a discount. Although the 
Treasury has invariably so ruled the courts have not 
always sustained them. The Supreme Court, how- 
ever, sustained the Treasury in the case of United 
States v. Kirby Lumber Company* wherein the cor- 
poration issued its bonds at par and within the same 
year purchased the bonds at less than par. To dis- 
tinguish this case from an earlier decision of the 
same court holding in favor of the taxpayer, the 
Court said that “Here there was no shrinkage of 
assets and the taxpayer made a clear gain.” This 
statement was predicated only on the fact that the 
corporation’s books of account did not disclose a 
loss from operations. 


From an accounting point of view, the liquida- 
tion of a debt by the payment of an amount less than 
the amount of the obligation does, of course, result 
in an increase in the net worth as shown by the 
books of account. To say that taxable income grows 
out of such showing, however, is to disregard all the 
facts that brought about the decrease in the market 
value of the outstanding bonds. It would seem that 
there should be a presumption that the same process 
that brought about the depreciation in the value of 
the bonds caused a more or less corresponding de- 


preciation in the value of the corporation’s capital 
assets. 
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While the depreciation of assets may not neces 
sarily be reflected by a diminished surplus account 
or by a deficit, because of the suddenness of change 
in the financial position of the corporation, an ap- 
praisal of the assets would no doubt disclose a cor- 
responding shrinkage in asset values. Where it can 
be shown that there was a shrinkage in the value of 
assets by reason of losses sustained from business 
operations the Kirby decision would not apply. Nor 
would it apply in a case where the bonds were issued 
for property and the issuing corporation possessed 
the property at the time of acquiring the bonds. 

Sut these exceptions lead only to fine distinctions 
and do not make for sound fundamental rules of 
taxation. Moreover, as every case is different in 
some particular, the aggrieved taxpayer exercises his 
prerogative and goes to court, thus putting himself 
to the expense of costly litigation and adding to the 


administrative burden of the Government and the 
courts. 


Since it is recognized that a liquidation of debts 
by an insolvent debtor or one in receivership is not 
taxable, credits resulting from the reacquirement of 
a solvent corporation’s own evidence of indebtedness 
should not be subject to an income tax. If we must 
have a tax upon capital transactions, the ultimate 
liquidation of the corporation will determine whether 
the stockholder realizes a capital gain. In the mean- 
time the corporation by the reacquirement of its 
bonds has received nothing with which to pay taxes. 
Income taxes should attach to a disposition repre- 
sented by a consummated sale or exchange and not 
to the incidence of purchase. If otherwise, any pur- 
chase at a bargain or subnormal price could result in 
taxable income. 

Evolutionary processes in the development of law 
are not always progressively continuous. This is 
especially true of income tax legislation. In 1921 it 
was recognized that to tax capital gains at both the 
normal tax and surtax was materially deterring busi- 
ness progress by preventing the sale of investment 
property and capital assets. Effective January 1, 
1922, special treatment was given to capital gains by 
limiting the tax on property held for two years or 
more to 12% percent. Writing on this subject some 
years ago I stated optimistically that “this special 
treatment given to capital gains seemed reasonably 
to portend the eventual recognition of the economic 
principle that increment in the value of investments, 
even realized by sale, is not income.” 


What was regarded as progress, however, was 
seriously interrupted when in the Revenue Act of 
1932 losses sustained on investments held for two 
years or less were made deductible, like in the early 
revenue acts, only to the extent of gains from like 
transactions. Such losses could no longer be de- 
ducted from so-called ordinary income although 
capital losses sustained on investments held for over 
two years continued to be deductible from ordinary 
income to the extent of 12% per cent. While the 
motive behind this restrictive legislative change was 
prompted by a purpose to discourage speculation in 
stocks, like all corrective or penalty legislation, it 
produced unintended consequences and worked hard- 


ship to many taxpayers. By way of ameliorating the 
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effect of this modification it was provided that losses 
sustained on property held for two years or less 
could be carried forward and deducted in the next 
succeeding taxable year from similar gains, a privilege 
previously allowed only in the case of losses sus- 
tained in trade. 


3ut this beneficial provision was of short duration 
and proved unavailing because by the passage of the 
National Industrial Recovery Act in June, 1933, the 
carry-over privilege in respect to business losses as 
well as investment losses was repealed as of the 
beginning of 1933. 


In the 1934 Revenue Act the law dealing with 
capital gains and losses was entirely rewritten. The 
classification of transactions according to whether 
the capital asset was held over two years or two 
years or less was eliminated, as was also the limita- 
tion of 12% per cent. Instead, both the normal tax 
and surtax were imposed on capital gains, providing 
for reductions of the taxable amount at specified 
rates according to the length of time the asset was 
held. The deductibility of losses was limited to 
$2,000 plus gains from similar transactions, the losses 
as well as the gains being reduced by the statutory 
percentages. 


As a practical matter some small part of the harsh- 
ness of taxing capital gains is mitigated by the fact 
that the cost of a security which has become totally 
worthless is deductible from income from any source 
and without the limitation which would apply in 
the case of a sale. Losses sustained on worthless 
securities are deductible in their entirety as bad debts 
in the taxable year in which the security became 
worthless. 


With present high rates of taxes and with rigid 
restrictions upon the deductibility of capital losses, 
obviously the investor must currently consider the 
effect of his capital transactions upon his income tax 
situation. One who takes losses and permits profits 
to run on may not only lose the benefit of his losses 
as deductions but he faces the prospect of paying 
taxes upon larger gains and at greater rates of taxes. 
It is advantageous, therefore, to currently realize 
upon profits by sales up to the amount of realized 
losses and to simultaneously repurchase the security 
to be retained, thus increasing the cost of his hold- 
ings without incurring income taxes. The “wash 
sale” provision, prohibiting the deduction of losses 
on securities repurchased within 30 days, does not 
apply to sales on which profits are taken. 

Careful consideration of the statutory prescribed 
percentages of gains and losses, that are respectively 
taxable and deductible, is also of great importance 
in minimizing taxes on capital transactions. In order 
to obtain the intended benefits of these provisions, 
the table of percentages must be applied and studied 
with particular reference to the situation of each 
taxpayer. 

The limitation of $2,000 upon the deductibility of 
capital net losses in the 1934 Revenue Act was made 
to apply to corporations as well as to individuals, 
but without the benefit of the percentage reductions 
for the period of time property was held. It is note- 
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worthy that in the tax upon retained income of cor- 
porations, recently enacted in the Revenue Act of 
1936, no provision is made for the deduction of capital 
net losses which are not allowed for income tax 
purposes, despite the fact that such losses are de- 
ductible in determining the tax on unreasonable ac- 
cumulations of surplus. 


It remains to be seen whether the courts will hold 
that a corporation with an income from operations 
of say, $100,000, and with a sustained capital loss 
of the same amount—of which only $2,000 is de- 
ductible—is subject to the income tax on $98,000 
and, in addition, to a tax on the same amount of 
so-called “retained income” as undistributed earn- 
ings. If capital gains were not recognized for in- 
come tax purposes this form of taxation might be 
arguable but to tax capital increment as well as 
income from operations without allowing credit for 
capital losses sustained is indefensible. Since the 
tax upon undistributed or retained corporate earn- 
ings is imposed as a penalty for failure to distribute, 
the stockholders, as the equity owners of the corpo- 
ration’s assets, would be twice penalized by this kind 
of taxation. This serves to illustrate the crudity and 
injustice of our present taxing system. A capital 
gain tax imposed upon the individual is destructive 
of his capital but the same tax applied to the cor- 
poration is basically unsound and doubly destructive. 

We all recognize that taxes are essentially arbi- 
trary in their effects, and that they cannot be so 
framed as to work equitably in all cases. But an 
income tax upon capital gain is inherently inequitable 
because it is imposed upon something which neither 
is income nor represents income in its true sense. 
And to tax capital gains and disallow, or limit to a 
comparatively nominal amount, capital losses is the 
height of arbitrariness. Moreover, as has been 
affirmatively stated by the House Ways and Means 
Subcommittee, “In many instances, the capital-gains 
tax is imposed on the mere increase in monetary 
value resulting from the depreciation of the dollar 
instead of on a real increase in value.” 

The same Subcommittee has acknowledged as one 
of the defects of this tax the fact that it produces an 
unstable revenue, that is to say, large receipts in 
prosperous years and low receipts in depression 
years. In this connection the Subcommittee re- 
ported upon its examination of the British system, 
which disregards capital gains and capital losses for 
income-tax purposes, and said: “The stability of 
the British revenue over the last 11 years is in 
marked contrast to the instability of our own. In 
that period the maximum British revenue was only 
35 per cent above the minimum, while in our own 
case the percentage of variation was 280 per cent.” 
“While this stability of the English revenue,” says 
the Subcommittee, “is not entirely due to their treat- 
ment of capital gains and losses, it is a very im- 
portant factor in producing this condition.” 

In conclusion, I submit that the evidence for and 
against the capital gains tax is overwhelmingly in’ 
favor of its elimination in the interest of both the 
Government and the taxpayer. 




































































































































































































































































Should the Undistributed Profits 


Tax Be Repealed? 


By DONALD W. GILBERT* 





















































































EW taxes are ever viewed with favor, especially 
fos those who bear them. The new Federal tax 

on undistributed corporate income is unique 
only in the unanimity of its condemnation. Some 
revision of the law as it stands at this time is doubt- 
less desirable but the critics want more than this. 
They demand not revision but repeal. 

It is not a question, in their opinion, of amending a 
statute which in the light of longer and more care- 
ful thought is inadequate but rather a matter of tear- 
ing out, root and branch, a law which can do only 
irreparable damage to the economic system. First, 
the opponents ask how the nation is to maintain and 
increase its productive equipment if these automatic 
savers, the corporations, are obstructed in their use 
of earnings for additions to capital. Second, they 
point to the danger of bankruptcy unless adequate 
reserves are maintained to cover the depression de- 
cline of assets. Third, it is said that unless reserves 
are accumulated in good times, an important cushion 
against declining incomes in depression will have 
been destroyed and the decline of dividend payments 
will intensify the depression. If these arguments 
are sound, they are conclusive proof of the undesira- 
bility of the tax. Their refutation, on the other hand, 


* Professor of Economies, The University of Rochester. 





might provide reasons for the enactment of legisla- 
tion restraining the excessive retention of earnings. 
These arguments assume that the corporation is not 
in itself in any sense an unstabilizing influence; that 
it is not an active agent in producing those alternate 
periods of boom and depression which we call the 
business cycle. 

But if, as Professor Mitchell has suggested, the 
cycle should be looked upon as a phenomenon pecu- 
liar to the business or pecuniary economy in which 
individuals receive and spend money income, cer 
tainly the development and pervasive influence of 
the corporation as the characteristic form of enter- 
prise must be of major significance and its activities 
must contribute to instability. The critics have been 
condemning the tax for tipping the economic boat 
in a calm sea whereas there may be grounds for 
judging it a stabilizer in an ocean of high waves 
produced by bad corporate practices. 


Corporate Savings: Their Relation 
to the Business Cycle 


:’ HAS become an elementary principle of economics 
taught generally in the classroom that the corpora- 
tion has made a considerable part of our annual sav- 
ings automatic. Regularly the board of directors 
decides what part of the earnings shall be paid out 
to the owners and what part shall be retained and 
perhaps invested in new equipment. The individual 
stockholder seldom votes and probably cannot be 
said to voice his opinion even through his decision 
(guided by less subtle considerations) to hold or sell 
his stock. Savings are, therefore and to this extent, 
no longer a product of a saver guided by his prefer- 
ence for present over future goods and the premium 
which will be paid him for waiting. 

The decision rests with directors who themselves 
are members of that high-income group of satiated 
consumers who save automatically and who are not 
deterred by the prospect of a low rate of return. A 
low rate in a field in which they have direct control 
may in fact be preferred to a high rate on invest- 
ments outside their control and subject to the risks 
which inadequate information may conjure up. Thus, 
it would seem to follow that if, as some believe, the 
business cycle is the result of capital creation too 
rapid to be maintained, the automatic savings of 
corporations serve to intensify the source of in- 
stability. Policies directed toward the restitution to 
the individual and low-income stockholder of his 
power to dispose of his earnings as between con- 
sumption and saving might reduce the tendency to 
produce capital more rapidly than its product can 
be purchased by consumers. Perhaps, too, the in- 
vestment market as a whole is less likely to make 
mistakes in directing new investment than a small 
group of corporate directors with a restricted view 
and insufficient information. 
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Profit Distribution Policies as They 
Affect Savings and Investment 


T IS perhaps more significant in the light of 
present business cycle theory to inquire into the 

corporation’s policies as they affect the relation 
between saving and investment. It is a require- 
ment for stability that deductions from the income 
stream in the form of savings must be balanced by 
additions to that same stream through investment 
which leads to the payment of wages and other 
forms of income. If uninvested savings or unpro- 
ductively invested savings reduce the demand for 
consumers goods, depression will follow. 

It has become more and more the mark of a 
conservatively managed corporation that it pays out 
less in dividends than its profits would warrant. 
The devotion of the remainder to increasing plant 
and equipment has been dealt with. It is especially 
characteristic of young enterprises. But all of the 
remainder is not so used. An even more striking 
sign of sound financial policy is the maintenance of 
a stable dividend policy and the building of adequate 
reserves for the payment of depression dividends, a 
policy followed by old and young alike. 

In a sense, the modern corporation is an auto- 
matic hoarder as well as an automatic saver. As 
profits increase during the boom, wages might be 
advanced or prices reduced and consumption allowed 
to expand. On the other hand, these earnings (in 
any case some part of them) might be invested at 
once and the system might continue its process of 
capital formation with a balance between saving and 
investment. This would require only that the price 
of the product gradually decline and that the security 
holder be content with a lower rate of return, though 
not necessarily a smaller aggregate. 

Likewise, all earnings might be distributed. If 
this were done, it is likely that a large proportion of 
them would be used for consumption. The present 
wide distribution of stock among many members of 
the low-income groups is diverting a very large 
share of the dividend stream to the brackets under 
$100,000. There is good reason to suppose that these 
income receivers would neither invest nor hoard a 
large part of the dividend increment. 


Effect of Corporate Reserves If 
in Form of Bank Deposits 


The fact is, however, that the corporation in effect 
holds a large part of its earnings out of both the 
consumption and the productive-investment streams. 
In part, its reserves take the form of cash balances in 
banks; in part, profits may be invested in securities 
of other corporations which are believed to be sale- 
able at need. It will be objected at once that these 
reserves are not in fact hoards but that the pur- 
chasing power involved passes back into the circuit 
flow through the activities of the banks and the use 
of their receipts by the security sellers. 


Such is not the case if the process be traced 
through. Roughly speaking, commercial banks ex- 
pand their loans and discounts at about the same 
rate during periods of active and growing business. 
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It may, therefore, be assumed that when Corpora- 
tion A sells its product, its receipts represent the 
proceeds of a loan made to some consumer, investor, 
marketing agency, or other producer by some com- 
mercial bank, say Bank X. When our corporation 
deposits these proceeds of sale, receiving a deposit 
credit on the books of Bank Y, this bank, unless a 
counterbalancing transaction occurs, enjoys a favor- 
able clearing house balance, an increase in its reserves, 
and a rise of its reserve ratio. But, if bank credit is 
expanding with some uniformity throughout the 
system, Bank Y will have made loans and created 
deposits against which its customers are drawing 
checks. Thus, the net effect of the deposited profits 
is not to increase the reserves of Bank Y but merely 
to substitute one deposit credit for another. Nothing 
in the process has increased its power to lend; in 
fact, the general increase of deposit liabilities some- 
what restricts their further rise. As long as Cor- 
poration A chooses to hold the deposit credit unused, 
purchasing power which might circulate is, in effect, 
hoarded and the rate of spending for producers and 
consumers goods slows down relative to the rate of 
saving. At least, the velocity of circulation of bank 
credit is to that extent reduced and if many or most 
corporations are engaging in a similar practice, a 
disparity is created between the values of goods 
produced and the amount of income directed toward 
consumption goods markets. 


Effect of Corporate Reserves 
If Invested in Securities 


If, on the other hand, the corporation invests in 
securities which are held as liquid assets for future 
contingencies, a similar result may be achieved. Dr. 
Moulton has estimated the annual net amount of 
new securities which represent new productive in- 
vestment as being much smaller than the total of 
funds seeking investment. At that stage in the cycle 
when the process of increasing liquid assets is pro- 
ceeding rapidly, productive investment is beginning 
to slow down and the securities purchased are in 
large part old securities whose holders wished a 
trading profit or issues offered to obtain funds for 
the purchase of outstanding securities. To a great 
extent, any profits arising from the sales of securi- 
ties for corporate surplus are reinvested in other 
securities which the purchaser believes to possess 
further profit possibilities. If any large part of such 
profits had made its way to the consumption goods 
market in 1928 and 1929, we should have experienced 
a much greater increase in retail sales than in fact 
appeared. 


To put the matter in a different way, it could be 
said that during prosperity the financial policies of 
profit-making corporations tend to produce a slower 
velocity of circulation of purchasing power in com- 
modity markets while at the same time increasing 
the velocity in the security markets. From this point 
of view, the dangers of general averages are again 
apparent. Our measures of velocity or rate of turn- 
over of purchasing power are general measures. 
They conceal the much more important diversities 
of movement in various parts of the economic system. 

(Continued on page 755) 



























































































































































































































































































































































By CLARENCE HEER** 


T MAY be taken for granted that state and local 
[ isca officials are, as a class, deeply sympathetic 

with the underlying objectives of the Federal So- 
cial Security Act. As members of a group dedicated 
to the public service, they have always cooperated 
loyally in measures designed to promote the eco- 
nomic welfare of the public they serve. 

Altogether apart from the humanitarian issues in- 
volved, fiscal officials, by virtue of the nature of 
their work, have a special selfish reason for sup- 
porting a plan whose purpose is to mitigate the 
effects of business fluctuations. With the fiscal 
events of the late depression still vividly before us, 
it is unnecessary to dilate upon the ruinous reper- 
cussions of periods of mass unemployment on gov- 
ernmental finances. If the Social Security Act 
succeeds in its purpose of securing a more even flow 
of private income from year to year, the work and 
worries of tax and budgeting officials will be so 
greatly reduced that they will doubtless all be will- 
ing to rise up and call the Act blessed. 

If it were permissible for the financial adminis- 
trator to play favorites as between various govern- 
mental functions, it would obviously be to his 
advantage to pick out the promotion of economic 
security as the one function which, above all others, 
ought to be encouraged. Liberal support of this 
function would tend to lighten the administrator’s 
labors, since it is easy to collect taxes from citizens 
who are economically secure. Unfortunately for the 
administrator, the nature of his professional duties 
compels him to view all functions of government 
with a strictly impartial eye. He is the father of 
many children and he cannot allow himself to dwell 
on the needs of any one child to the neglect of the 
needs of the rest of his children. 

In dealing with social security legislation or any 
other legislation which involves an increase in gov- 


* Address delivered before the Twenty-Ninth Annual Conference on 
Taxation held under the auspices of the National Tax Association at 
Indianapolis, Ind., September 28, 1936. 

** University of North Carolina. 
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ernmental financial responsibility, the fiscal adminis- 
trator must necessarily assume a somewhat special 
attitude. He must hold himself to a different stand- 
ard from that customarily adopted by the general 
public or by partisans of particular governmental 
functions. The attitude of the general public toward 
legislation which calls for compulsory support is 
frequently characterized by piecemeal thinking. 
Large sections of the public will focus attention 
exclusively upon the expected benefits of the legis- 
lation and will totally disregard its costs. Other 
sections of the public will display a strange inability 
to see anything but the costs, although the expected 
social benefits may greatly outweigh those costs. 

Individuals whose professional interests are at- 
tached to a particular public function, whether that 
function be education, public health, highways, or 
public welfare, are quite properly partisan toward 
the function which they represent. When legisla- 
tion involving the support of their own particular 
function is concerned, they are not expected to take 
into consideration the possible effects which such 
legislation may have on the support of other func 
tions. The fiscal administrator, on the other hand, 
cannot permit himself to indulge in the luxury of 
piecemeal thinking. The peculiar nature of his duties 
requires that he view all of the activities of govern 
ment as a single integrated process. 


Fiscal Issues Which the 
Public Must Face 


N ORDER to secure the greatest net return from 

governmental activities in a democracy, it is es- 
sential that the public squarely face two basic fiscal 
issues. First of all the public must strike a balance 
between its willingness to be taxed and its desire 
for governmental services. Secondly, since both the 
ability and the willingness of the public to stand 
taxation are subject to limitations, it is necessary 
that a decision be made as to how the total fund 
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of taxes which it is practical to raise at any given 
time be allocated among the various governmental 
services which the public desires. 

It is the difficult task of the fiscal administrator 
to impress upon the public, or at least upon its legis- 
lative representatives, that comprehensive view of 
the entire range of governmental activities and their 
costs which is absolutely necessary if the two deci- 
sions mentioned above are to be wisely made. The 
chief aid of the administrator in this task of com- 
bating piecemeal thinking is the procedure known 
as budgeting. The essence of budgeting consists 
in viewing all governmental needs, not in isolation, 
but in relation to each other and in relation to the 
sum total of available tax resources. 


Effects of New Revenue 
Requirements 


HE year-to-year work of the fiscal administrator 

in adjusting the costs of government to what 
the public is willing to pay gives him a background 
of experience concerning the behavior of taxpayers 
under varying conditions which inevitably colors his 
professional attitude toward all new fiscal measures. 
On the basis of his experience the administrator is 
able to lay down at least two broad generalizations 
which are pertinent to any consideration of the 
probable effects of the Social Security Act. The 
first of these generalizations is that taxpayers are 
more willing to pay additional taxes when their total 
tax bill is relatively small than they are when their 
total bill is relatively large. Stated somewhat dif- 
ferently, the psychological resistance to taxation 
generally increases with each increase in the pro- 
portion of the national income compulsorily diverted 
from private to public uses. 

This generalization tends to hold even in the case 
of taxes which are spent for purposes which in the 
long run serve to augment the private income of 
the taxpayer. The truth is that from the point of 
view of the man-on-the-street all taxes look alike. 
He seldom connects them with the various govern- 
mental services which they make possible. Federal, 
state, or local, he places them all in the same cate- 
gory. Consequently, an increase in Federal taxation 
generally stiffens resistance to state and local taxa- 
tton and vice versa. The compulsory contributions 
called for under the Social Security Act represent 
in large part merely an exchange of present for 
future income on the part of the contributor. It re- 
mains to be seen, however, whether the psycho- 
logical effect of these enforced payments will be 
any different from that of ordinary taxes. 

Since resistance to taxation tends to grow with 
each increase in the proportion of private income 
taken for public use, a second generalization logically 
follows. Any considerable increase in the relative 
financial support accorded a particular function tends 
to weaken the financial support of every other func- 
tion. In this connection it may be pertinent to re- 
call the reductions in appropriations for public 
education reluctantly imposed in many jurisdictions 
in order to meet debt service charges on highway 
bonds issued with too great liberality during the 
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boom days of the 1920’s. Again it may be recalled 
what happened to the function of street maintenance 
in certain cities which during the depression had 
heavy obligations for unemployment relief. All 
taxes, whether Federal, state, or local, must of course 
be paid out of the same national income. A large 
increase in the support of a specific Federal func- 
tion will tend to weaken not only the support of 
other Federal functions but the support of state and 
local functions as well. 


The fiscal administrator has learned from ex- 
perience that the financing of any one governmental 
activity is inextricably tied up with the financing of 
every other public activity. It is for this reason 
that he is perhaps more keenly conscious than the 
public at large of the danger of enacting any finan- 
cial measures involving large additional drafts on 
the national income, except in connection with a 
comprehensive budget in which the needs of all 
governmental activities are given due consideration. 


Tax Competition Between State 
and Federal Governments 


U NDER our present fiscal setup, we have no 
method by which the aggregate sum which the 
citizens of the nation are able and willing to sur- 
render for public uses may be distributed over the 
entire range of governmental activities, Federal, 
state, and local on the basis of sound budgetary prin- 
ciples. We have a separate Federal budget, separate 
state budgets, and separate local budgets, but we 
have no budget which balances the needs of the 
Federal Government against the needs of the states 
and their subdivisions. As long as our total public 
spendings were small in relation to our taxable ca- 
pacity, this lack of a comprehensive financial plan 
covering the operations of government on all of its 
levels was not a serious matter. But the trend of 
events in the modern economic world seems to be 
operating inexorably toward extending the scope of 
governmental activities. 


With the increasing pressure of public expendi- 
tures on our available tax resources, the lack of 
coordination between the budget of the Federal gov- 
ernment on the one hand and the state and local 
budgets on the other inevitably places our different 
levels of government in the position of competing 
with one another for tax funds which become pro- 
gressively more difficult to raise. The effect of such 
competition, in the long run, must be to diminish 
the aggregate social utility of governmental services. 
Each of our various levels of government has its 
own peculiar set of functions to finance. The public 
presumably wishes its tax dollars distributed among 
all of these functions, Federal, state, and local in 
such a way as to secure a maximum net return in 
social welfare. This outcome is obviously not likely 
to be realized if the states and localities are obliged 
to compete with the Federal Government for their 
share of a common tax fund which tends to resist 
enlargement. With each level of government striv- 
ing to finance its functions in competition with other 
levels, the relative amount of support accorded any 
particular function will be determined to no small 
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extent, not by the relative importance of the func- 
tion itself, but by the relative revenue-raising ability 
of the level of government to which the function 
has been assigned. The ability of the Federal Gov- 
ernment to raise revenue is, of course, far superior 
to that of the states and their subdivisions. This 
means that any increase in the resistance to taxation 
is likely to have more serious effects on state and 
local than on Federal functions. 


It should perhaps be emphasized at this point that 
the present appraisal of the probable effects of the 
Social Security Act on state and local finances im- 
plies no hostility toward that measure. It is taken 
for granted that the Act was passed by Congress 
in response to an urgent need, that a majority of 
our citizens want it, and that in its essentials it has 
come to stay. In their official capacity it is not 
within the province of state and local fiscal admin- 
istrators to take a stand either for or against the 
Act. They are, however, bound to concern them- 
selves with its possible effects on state and local 
budgets. 


The Present State and 
Local Fiscal Situation 


DEQUATELY to appreciate the significance of 

these possible effects, it is necessary first of all 
to consider the nature of the present state and local 
fiscal situation into which the Social Security Act 
injects itself as a new and somewhat uncertain ele- 
ment. State and local budgets are gradually re- 
covering from the beating which they took during 
the depression, but they are still covered with sore 
spots, unsightly bandages, and court plaster. Under 
the stress of declining revenues, increasing tax de- 
linquency, drastic property tax limitation laws, and 
mounting requirements for unemployment relief, 
state and local fiscal administrators were obliged 
during the depression to resort to every conceivable 
expedient in order to balance their budgets. Of 
some of these expedients they are not particularly 
proud. They had first of all to steel their hearts 
whilst they ruthlessly slashed their budgets. The 
salaries of public employes were generally reduced, 
in some jurisdictions by over thirty per cent; school 
terms were shortened; maintenance work was de- 
ferred and in some jurisdictions it was necessary to 
to make adjustments with creditors in order to stave 
off defaults on municipal bonds. 


But retrenchment alone was not sufficient. New 
revenue was required and, after the practical possi- 
bilities of increasing the rates of old taxes had been 
exhausted, resort was had to types of taxes which 
were accepted by legislators mainly because of their 
professed emergency character. Twenty-eight state 
legislatures enacted sales tax laws between 1932 
and 1936. All but ten of these laws were adopted 
subject to a definite expiration date which in no 
case was later than 1937. Aside from the regressive 
sales tax, the depression encouraged the spread 
among the states of a host of minor nuisance taxes 
whose main justification was that they brought in 
a little revenue. Among these taxes may be men- 
tioned state taxes on cigarettes, soft drinks, movie 
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admissions, boxing and wrestling exhibitions and 
pari-mutuel betting. The repeal of the prohibition 
amendment was seized upon by the states and lo- 
calities as a lucky break. In their efforts to exploit 
this new source of revenue, they were not in gen- 
eral deterred by the consideration that the Federal 
Government was also imposing a high tax on liquor 
and that the combined weight of Federal, state and 
local taxation might make it worthwhile for the 
bootlegger to return. 


Where new taxes proved inadequate, state and 
local fiscal administrators were obliged to resort to 
various other expedients in order to carry on. Thus, 
highway taxes were diverted to help defray the 
expenses of other functions, sinking and other spe- 
cial funds were temporarily borrowed for general 
purposes, and bonds were issued to meet the needs 
of unemployment relief. 


The gradual rise in the national income which has 
come during the last three years, has tended to bring 
with it an automatic increase in the yield of state 
and local taxes at their existing rates. Many fiscal 
administrators have been counting on this increase 
to repair the most damaged sections of their de- 
pression-riddled budgets. In view of the thorough- 
ness with which the state and local tax field has 
already been worked, it is out of the question in 
some jurisdictions to levy new or additional taxes. 
In these jurisdictions hopes have been pinned on 
the natural increase in revenue incident to economic 
recovery to supply the funds needed for the restora 
tion of salary and wage scales, the repeal of ob- 
noxious taxes and the abandonment of dubious fiscal 
practices. In all calculations of this kind, however, 
the requirements of the Social Security Act must 
now be taken into consideration. 


Social Security Act 
Requirements on States 


HE heaviest of these requirements are occa- 

sioned by the new obligations which the states 
will have to assume in order to take advantage of 
the Federal grants for old-age assistance. The Fed- 
eral Government has undertaken to match the ex 
penditures of the states for this purpose, with the 
limitation that its grant will not exceed $15 per 
person per month. In 1934, prior to the enactment 
of the Social Security Act, twenty-eight states had 
old-age pension laws, disbursements under which 
amounted in that year to about 32 million dollars.’ 
At the present time there are 37 states with old- 
age assistance plans which have received the ap 
proval of the Social Security Board. The cost of 
these plans to the states is now running in the 
neighborhood of 82 million dollars per annum.? But 
the average pension now being paid is only $17 per 
month * and only 10 per cent of the population over 
65 years of age is receiving assistance. The con- 





1Report of the Senate Committee on Finance, Sen. Rep. 628, 
74th Congress, Ist Session (1935) 5. 

2 Statistics of Public Assistance issued by Social Security Board, 
Bureau of Research and Statistics, Division of Public Assistance, 
Mimeographed Release of September 3, 1936, p. 3. Present annual 
rate of state spending obtained by multiplying estimated disbursements 
to individuals during September 1936 by twelve and dividing resulting 
product by two. 


(See next page for notes 3 and 4) 
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sulting actuaries of the Committee on Economic Se- 
curity estimate that, with an ultimate old age 
dependency ratio of 50 per cent and an average pen- 
sion of 25 dollars per month, the total expenditures 
of the states for old age assistance will mount to 
approximately half a billion dollars by 1946.2 This 
sum represents nearly 30 per cent of the total amount 
collected in taxes by all state governments in 1934,° 
and is equal to a fourth of the total amount of tax 
money expended by all levels of government for the 
support of public education in 1930.7 Even on the 
basis of the more conservative estimates of the staff 
of the Committee on Economic Security, old age 
assistance plans will cost the states in the neigh- 
borhood of 220 million dollars per annum at the 
end of the next ten years.® 


No state is, of course, compelled to enact an old 
age assistance plan nor is it forced to adopt a pen- 
sion scale which averages as high as $25 per month. 
The pressure progressively to liberalize the terms of 
state pension laws will, however, be strong. Owing 
to the Federal subsidy feature, a dollar of state taxes 
expended on old age assistance will be worth two 
dollars spent on other state and local functions 
which have not been singled out for federal favor. 


A second provision of the Social Security Act 
which is likely to occasion a considerable increase 
in state budgetary requirements is title IV which 
offers grants-in-aid to the states equal to one-third 
of their expenditures for so-called Mothers’ pensions. 
Prior to the passage of the Social Security Act, 
Mothers’ pension laws of one sort or another were in 
operation in all but six states and it is estimated that 
the total expenditures of state and local govern- 
ments under these laws in 1934 amounted to 37 
million dollars.° There are now twenty states with 
mothers’ pension plans which have been approved 
by the Social Security Board. The expenditures of 
these twenty states for the aid of dependent children 
were running at the rate of 20 million dollars per 
annum during the current month.”° 


Of the 37 million children under 16 years of age 
in the United States, it is estimated that a maxi- 
mum of 5 per cent may possibly become eligible 
for public support, if all states adopt approved plans 
in aid of dependent children.’ On this basis the 
total costs to the states of an average payment of 
$12 per eligible child per month would amount to 


3Ibid., p. 2 and 3. Estimated amount paid to individuals in Sep- 
tember 1936 divided by estimated number of individuals receiving 
assistance in that month. 

4Estimated number of individuals receiving assistance during Sep- 
tember 1936—802,000 (Statistics of Public Assistance, Op. Cit., p. 2). 
Estimated population 65 years and over, July 1, 1936—7, 700, 000 (Social 
Security Board, Bureau of Research and Statistics, Division of Public 
Assistance Statistics, Estimates of population and estimates of numbers 
~ persons eligible for public assistance, memorandum of August 28, 

1936). 

5 Economic Security Act, Hearings Before the Committee on Finance, 
U — States Senate, Seventy- Fourth Congress, First Session on $1130, 

Table 

ri Total tax collections of states, fiscal year 1934—$1,732,000,000 
(National Industrial Conference Board, Cost of Government in the 
United States, 1933-1935, p. 27). 

7Total tax funds expended for educational purposes in 1930— 
$2,164,598,000 (Recent Social Trends, Vol. 11, p. 1346). 

§ Economic Security Act, Hearings Before the Committee on Finance 
of the United States Senate, Op. Cit., p. 83, Table IT). 

® Report of the Senate Committee on Finance, Senate Rep. No. 628, 
74th Congress, Ist Session (1935), p. 18. 

10 Statistics of Public Assistance issued by Social Security Board, 
Bureau of Research and Statistics, Division of Public Assistance, 
Mimeographed Release of September 3, 1936, p. 3. Present annual rate 
of spending obtained by multiplying two- thirds of the estimated amount 
paid to families during September by twelve. 
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177 millions dollars per annum.’? In this connec- 
tion it might be observed that the actual average 
payment per child in respect of 21 states reporting 
to the Social Security Board for June 1936 was 
approximately $11 per month, and that two and one- 
half per cent of the children under 16 years of age 
in those states were then receiving aid."® 


Aside from the expansive effects on state and local 
expenditures of the various minor Federal subsidies 
covering maternal and child welfare, public health 
work and aid to the blind, it is evident that the 
Social Security Act may by the end of the next ten 
years increase the annual requirements of state 
budgets by 600 millions dollars * an increase of 28 
per cent over what-the requirements were in 1934.% 
On the basis of the most conservative estimates the 
increase will not be less than 240 million dollars 
at the end of the next ten years.2®* The question 
arises whether this estimated increase will not be 
counterbalanced by reductions in state and local dis- 
bursements for poor relief resulting from the un- 
employment compensation provisions of the Act. 
The effects of Federal old age insurance benefits 
need not be considered in this connection since they 
have already been taken into account in estimating 
the probable cost to the states of old age assistance 
plans. 


Effect of Unemployment 
Compensation Plans 


In considering whether unemployment compen- 
sation plans will operate to reduce the relief re- 
quirements of states and localities, various facts 
must be borne in mind. First, the expenditures of 
states and localities for so-called out-door relief in- 
the years before the depression were comparatively 
small. Second, because of the large classes of work- 
ers not included under the Federal payroll tax, state 
unemployment compensation plans will probably 
not cover much more than half of the total number 
of persons in gainful occupations. Third, the Fed- 
eral payroll tax may operate to increase the number 
of unemployables to be supported by the states. 
Finally, unemployment compensation plans will offer 
no insurance against a major depression since the 
benefits are customarily restricted to a maximum 
period of twenty-six weeks. 


Effects of Federal Act on 
Ability of States to Raise Revenue 


Apart from the effects of the Social Security Act 
on the expenditures of state and local governments, 
the effect of this measure on their ability to raise 
revenue must also be considered. Estimates of the 
total annual sum, in taxes and contributions, which 

(Continued on page 760) 





11 Social Security Board, Bureau of Research and Statistics, Estimates 
of population and estimates of numbers of persons eligible for public 
assistance, memorandum of August 28, 1936, p. 2. 

12 Tbid. (1,841,000 x 8 x 12). 

18 Social Security Board, Public Assistance, Monthly Statistics for the 
United States, Vol. 1, Number 6, June, 1936, p. 3. 

14 (500,000,000 + 177,000,000) — (32,000,000 + 37,000,000). 

Total expenditures of state governments, 1934—$2,132,000,000 
(National Industrial Conference Board, Cost of Government in the 
United States, 1932-1935, p. 7). 

18 (220,000,000 + 89,000,000) — (32,000,000 +- 37,000,000). 








































































































































































































































































































































































































































































































































































































































































of the form of tax liability 


By T. LUDLOW CHRYSTIE** 


ERY pleasantly I spent my vacation two years 
VV ago in again visiting Ireland. On my return 
voyage I met a friend who had lived that 
summer in Ireland with her children, and she told 
me this story. One of her boys had had quite a 
serious fall and she was apprehensive that he might 
have fractured his skull. She was greatly alarmed 
and being in a strange, although friendly country, 
she naturally wondered about the efficiency of such 
medical help as might be obtainable, and anxiously 
inquired of an Irish friend whether she could safely 
trust her boy to a local doctor. Her friend assured 
her that she need not have the slightest alarm as 
the Irish physicians were the greatest experts in the 
world on the subject of broken heads. I realize, of 
course, that in addressing this audience I have the 
privilege of talking to a body of the greatest experts 
in the world on the subject of taxation against the 
living as well as against the dead. 

We view these problems of taxation in this Con- 
ference of the National Tax Association from quite 
a different standpoint from that taken by us in the 
hurly burly of our respective professions as admin- 
istrators of the tax law, or as lawyers representing 
the taxpayer. If ever there was a learned profession 
it is that of those charged with the duty of directing 
and executing wisely the avalanches of laws which 
yearly descend upon us from the mountain sides of 
the state legislatures as well as from the lofty halls 
of the Congress at Washington. I say this because 
in my some forty odd years in the active effort to 
practice law profitably, my lot has cast me quite 
often in close contact with those whose obligation 
and function has been to administer the glacier of 
laws which has been formed throughout the years 
from the aforesaid avalanches. From this contact 


* Address delivered at National Tax Conference held under the 
auspices of the National Tax Association at Indianapolis, Indiana, 
September 28-October 1, 1936. 

** Member of New York Bar; formerly transfer tax praiser and 
formerly assistant tax attorney for State Comptroller, New Vo rk County ; 
author of Chrystie on Inheritance Taxation. 
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there has grown up a deep respect for the patience, 
learning and high sense of duty of you gentlemen 
who administer the tax laws. By this I do not mean 
to controvert the statement of Mr. Farwell Knapp 
made last year at Oklahoma City that the tax ad- 
ministrator is not an archangel. In this connection 
I am reminded of how Kipling forcefully expresses 
the opinion of Tommy Atkins, a member of an im- 
portant branch of another public service. 
We aren’t no thin red ’eroes, nor we aren’t no 
blackguards too, 
But single men in barricks, most remarkable 
like you; 
An’ if sometimes our conduck isn’t all your 
fancy paints: 
Why, single men in barricks don’t grow into 
plaster saints; 


By this time you may be wondering what these 
remarks have to do with the subject of The Correla- 
tion of Death Taxes and Gift Taxes on Inter Vivos 
Transfers. There is a connecton. If one reads be- 
tween the lines of the record it will be disclosed that 
the tax administrators had experienced great difficulty 
in many instances in their endeavors to enforce the 
death tax relative to inter vivos transfers. As pointed 
out by Mr. Chief Justice Hughes, “There is no escape 
from the necessity of carefully scrutinizing the cir- 
cumstances of each case * * *1”, This necessary, 
careful scrutiny of all the circumstances of each case 
puts a great and irksome burden upon the tax ad- 
ministrators. As a supposed partial escape the gift 
tax was enacted. The letter of the United States 
Bureau of Internal Revenue, issued June 25, 1932,’ 
shortly after the enactment of the 1932 Act, summed 
up this situation when it said that the gift tax “was 
evidently designed not only as a revenue-producer, 
but as a supplement to the estate tax, experience in 
the administration of the estate tax having indicated 
that such tax was to a great extent avoided by trans 


+ ey States v. Wells, 283 U. S. 102, 119. 
2U. S. Daily, June 27, 1932. 
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fers being made during life which could not be es- 
tablished as having been made * * * to bring 
them within the provision of the Estate Tax Law.” 
Mr. Justice Cardozo also pointed out that, 

The tax upon gifts is closely related both in structure and 
in purpose to the tax upon those transfers that take effect 
at death. What is paid upon the one is in certain circum- 
stances a credit to be applied in reduction of what will be 
due upon the other. * * * The two statutes are plainly 
in part materia.* 

Both the Senate and House Committee reports on 
the bill for The Gift Tax Act of 19324 explained that 
the “gift tax is an adjunct of the estate tax,” and 
expressed the hope that it would “tend to discourage 
transfers for the purpose of avoiding the estate tax.” 
Mr. Justice Brandeis succinctly stated, “the gift tax 
was imposed largely to prevent evasion of the estate 
tax by gifts inter vivos * * *”® Finally it has been 
asserted that, “The gift-tax provisions were enacted 
as a corollary to the estate-tax provisions to prevent 
an evasion of the estate tax by the making of gifts 
of property prior to death. This appears from the 
debates in connection with its enactment in both the 
House and the Senate.” ® 


You will remember from your old school days, I 
am sure, that a corollary is a proposition following 
so obviously from another that it requires little or no 
demonstration. At this point let us consider the 
subject of death taxes on inter vivos transfers to 
ascertain whether you and I can agree that the gift 
tax is in reality a corollary to the death tax. 


The title of this paper does not require a thorough 
treatise on inter vivos transfers subject to the death 
tax, for I have purposely limited it to a discussion of 
the correlation between the death tax and the gift 
tax. However, it is advisable to outline the history 
of death taxes on inter vivos transfers in order to 
emphasize the characteristics of that tax. To endeavor 
to cover the statutory and case history of the various 
states and the Federal Government in the time allotted 
to me would be futile. May I be permitted to select 
New York as a basis for a very brief and scant 
resumé. 


The New York Law 


On June 30, 1885 the first New York death tax 
became effective.” This statute did not refer specifically 
to transfers in contemplation of death, but did pro- 
vide for transfers “made or intended to take effect in 
possession or enjoyment after the death” of the 
transferor. Under this provision of the statute it 
was held that a gift causa mortis was taxable as a 
transfer not intended to take effect until the death 
of the transferor.2 It would seem that there should 
never be any trouble in bringing a gift causa mortis 
under the death tax statute for the reason that “a gift 
causa mortis is ambulatory and incomplete during 
the donor’s life.” ® Often the real problem is to de- 
termine whether there has been a gift causa mortis. 
3 Burnet v. Guggenheim, 288 U. S. 280, 286. 

4 Sections 501 to 532 of the Revenue Act of 1932; United States Code, 
Title 26, sections 550 to 580. 


5 Untermeyer v. Anderson, 276 U. S. 440, 450. 

i et al. exrs. u/w W. H. Lyman v. Commissioner, 23 BTA 
540, 54 

7 New York Laws of 1885, Chapter 483. 

8 Matter of Edwards, a Hun. 436, A N. Y. Supp. 901; affirmed, 
without opinion, 146 N. 380, 41 N. E. 

® Basket v. Hassell, 07 U.S. 602, 609. 
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In 1891 the statute was amended to make subject 
to the tax transfers made in contemplation of death.?° 

The burden of proof to show that the transfer was 
in contemplation of death was upon the taxing au- 
thorities until.the 1921 amendment; this amendment 
cast the burden upon the taxpayer where the trans- 
fer was within two years from the death of the 
transferor.*! Although this presumption was not an 
irrebuttable presumption it was of some aid to the 
tax administrator. It will be remembered that a 
conclusive statutory presumption was attempted in 
Wisconsin but that it was held to be unconstitu- 
tional,’? and that later a Federal statute had the 
same fate.*® 

It should be borne in mind that the same clause 
of the statute provides for the taxation of transfers 
“made in contemplation of the death of the grantor, 
vendor or donor,” and also for the taxation of trans- 
fers “intended to take effect in possession or enjoy- 
ment at or after such death, * * *.” Much confusion 
of thought will be avoided regarding the two dif- 
ferent cases if there is kept clearly in mind the 
significance of the difference between 


(1) an irrevocable transfer completed both as to 
possession and enjoyment, not made for an adequate 
consideration, but made in contemplation of the 
death of the grantor, vendor or donor; and 


(2) a transfer, no matter whether revocable or 
irrevocable, and irrespective of whether made in 
contemplation of death, not made tor an adequate 
consideration, but made with the intention that 
either the possession or enjoyment, or both, of the 
thing transferred be postponed until at or after the 
death of the grantor, vendor or donor."* 

It is true that a transfer intended to take effect 
in possession or enjoyment at or after death may 
also be made in contemplation of death, and con- 
versely that a transfer made in contemplation of 
death may likewise be one intended to take effect 
in possession or enjoyment at or after death. This 
does not alter the fact, however, that there is a sharp 
difference in principle between the character of the 
two transfers which is well recognized by the courts. 
In the case of transfers “intended to take effect in 
possession or enjoyment at or after death,” it is the 
peculiar quality, or the sum of qualities, of the title 
or interest intended to be transferred, which furnishes 
the sole test of whether that kind of a transfer is 
taxable. In determining whether a transfer is tax- 
able because made “in contemplation of death,” the 
nature of the interest or estate transferred is not 
necessarily important for the only criterion in such 
cases is whether the transfer was made in contempla- 
tion of death. The problems are therefore of quite 
different attributes. 

The statute has from time to time been broadened 
so as to include in the gross estate practically every 
interest of the decedent which could be properly 
subject to the death tax.*® 

1 New York Laws of 1891, Chapter 215, Matter of Palmer, 117 App. 
Div. 360, 367. 

11 New York Laws of 1921, Chapter 476. 

2 Schlesinger v. Wisconsin’ (1926), 270 LA S. 230. 

13 Heiner v. Donnan (1932), 285 U. S. 

14 Matter of Brandreth, 169 N. Y. 437, rrr 62 N. E. 563, 58 L. R. A. 
148; Matter of Green, 153 N. Y. 223, 237, 47 N. E. 292; Blodgett v. 
Union & New Haven Trust Co., 116 Atl. 908. 


1% New York Tax Law, Section 249-r; Federal Tax, Section 300: 
Porter v, Commissioner, 288 U. S. 436, C, B. XII-1, 354. 
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Two Classes of Inter Vivos Gifts 


Sut in all cases involving death taxes there is a 
firm, underlying principle well expressed by Mr. 
Justice White when he stressed that death duties, 
under whatever name, “rest in their essence upon 
the principle that death is the generating source 
from which the particular taxing power takes its 
being * * *” But there are many transfers 
inter vivos where death is not the generating source. 
Such transfers are neither within the scope nor the 
intendment of death taxes. As was said in 1931 by 
Mr. Chief Justice Hughes, 


If it is the thought of death, as a controlling motive 
prompting the disposition of property, that affords the 
test, it follows that the statute does not embrace gifts 
inter vivos which spring from a different motive. Such 
transfers were made the subject of a distinct gift tax, 
* %* * As illustrating transfers found to be related to 
purposes associated with life, rather than with the distri- 
bution of property in anticipation of death, the Govern- 
ment mentions transfers made “for the purpose of relieving 
the donor of the cares of management or in order that his 
children may experience the responsibilities of business 
under his guidance and supervision.” The illustrations are 
useful but not exhaustive. The purposes which may be 
served by gifts are of great variety. It is common knowl- 
edge that a frequent inducement is, not only the desire to 
be relieved of responsibilities, but to have children, or 
others who may be the appropriate objects of the donor’s 
bounty, independently established with competencies of 
their own, without being compelled to await the death of 
the donor and without particular consideration of that 
event. There may be the desire to recognize special needs 
or exigencies or to discharge moral obligations. The 
gratification of such desires may be a more compelling 
motive than any thought of death.” 


It will be observed how clearly Mr. Chief Justice 
Hughes emphasizes that there are two distinct 
classes of inter vivos gifts. One group has the com- 
pelling motive of the thought of death and because 
of that essential characteristic it is properly subject 
to the death tax. The other group has an origin 
quite independent of the thought of death and there- 
fore is not within either the aim or the purpose of 
the death tax. 


The gift tax does not supersede the death tax. In 
Fish et al. exrs. u/w H. H. Fish v. Commissioner, 
the inter vivos transfer in question was held to have 
been made in contemplation of death and an estate 
tax was levied, and the same transfer was also held 
to be subject to a gift tax and a gift tax was levied. 
The amount of the gift tax was credited against the 
estate tax. What this concretely means is that the 
tired tax administrator is not relieved of any of the 
perplexing burdens relative to inter vivos transfers 
subject to the death tax. The gift tax does not 
afford him a pleasant vista embracing an escape from 
the dire necessity of his carefully scrutinizing the 
particulars of each case so that he may detect the 
dominant motive of the donor and thus give effect 
to the manifest purport of the death tax statute. 
This is so because the death tax is usually greater 
than the gift tax. 


But it is claimed that the gift tax will catch trans- 
fers among the living which are in reality within the 
meaning and intent of the death tax statute, but 

1% Knowlton v. Moore, 178 U. S. 41, 56. 


United States v. Wells, 283 U. S. 102, 118-119. 
% 27 BTA 1002, affirmed 72 Fed. (2d) 769, C. B. XIV-1, 392. 





December, 1936 


which the taxing authorities are unable to prove to 
be subject to the death tax. But does this not carry 
with it the suggestion that the taxpayer shall not 
have his day in court to prove that the inter vivos 
transfer under suspicion was not in fact within the 
meaning and intent of the death tax statute? This 
seems a tenuous position for the taxing authorities to 
take, because it involves depriving the taxpayer of 
his right to be heard upon the question whether the 
transfer was in reality liable for a death tax. 


I think this must bring us to the conclusion that 
the gift tax covers a field separate, distinct and apart 
from that occupied by the death tax. The only rela- 
tion between the two seems to be that if the same 
transfer inter vivos is held to be subject to both the 
gift tax and the death tax there will be a credit of 
the gift tax against the death tax. Apparently there 
is no provision to take care of the case where the 
gift tax is larger than the death tax. 

Oregon (1933), Virginia (1934) and Wisconsin 
(1933) are the three states which have gift tax 
statutes. It is interesting to note that the Oregon 
statute specifically provides that the gift tax “shall 
not apply to any transfer of property which is sub- 
ject to an inheritance tax imposed” by the Oregon 
statute.’® The possible implications of this provi- 
sion are of great interest. If the Oregon tax au- 
thories accept a gift tax on a transfer does this not 
amount to a ruling that the transfer will not later 
be taxed under the death tax? And if this is correct, 
does it not throw upon the tax authorities the duty of 
examing each gift to determine whether it is taxable 
under the gift tax or the death tax? It does not 
appear clear that attempts to correlate the two taxes 
are certain to lead to administrative simplicity. Un- 
der the Federal statutes the Federal tax authorities 
are forced to re-examine each inter vivos transfer at 
the donor’s death in order to determine whether an 
additional death tax is due; under the Oregon statute 
it would seem that the authorities are required to 
examine each transfer at the time it is made in order 
to determine which statute applies. 


Arkansas, California, Colorado, Minnesota, Pennsy1- 
vania and Washington have had introduced in their 
respective legislatures bills providing for a gift tax, 
but none of said bills have been enacted into law. 


The Dominion of Canada adopted a gift tax last 
year. 


It has been suggested to me to discuss whether 
the gift tax has been successful in closing the gaps 
in the inter vivos provisions of the death tax. This 
involves embarking into the realm of conjecture. 
It is quite evident that the gift tax opens a new and 
a very wide region of taxation not at all covered 
by death taxation. Personally I rather doubt whether 
it has appreciably stopped up any gap. My thought 
may be influenced because I have a natural aversion 
to my government not giving a taxpayer his day in 
court on a disputed question of either law or fact. 

Possibly this article has properly nothing to do 
with the public policy of the government pushing 
out the taxation frontiers into new territory. On 

(Continued on page 758) 





1 Subdivision (c) of Section 1 of the Oregon Gift Tax Law. 
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State Tax 
Legislation 


During 1936 


EGISLATURES in twenty-four states met 
L during 1936 and enacted approximately four 

hundred tax laws. They adopted twenty- 
seven new taxes, fifteen rate increases, three rate 
reductions, and abolished three taxes. In a number 
of other cases, temporary rate increases scheduled to 
expire, were continued. 

The tax legislation of the year can hardly be char- 
acterized as distinctive or really important from a 
nation-wide point of view. Repeal of the sales tax 
in Kentucky, expiration of the gross receipts tax in 
Maryland, the thorough-going revision of the whole 
tax structure in Kentucky, and the temporary rate 
increases in Pennsylvania, are about the only high- 
lights. 


Investigations 


Official groups to study new sources of revenue 
are created or authorized by Indiana, Pennsylvania, 
and Virginia. Indiana also provides for a standing 
committee on interstate cooperation, uniformity in 
tax legislation being designated as one of its prin- 
cipal ends. The life of the temporary commission on 
tax law revision in New York is continued for an- 
other year. 


State Taxes on Federal Property, Corporations, Etc. 


The new Federal agencies established by recent 
sessions of Congress, bring up old problems of power 
and policy in matters of state taxation. There is 
first the question whether or not they perform essen- 
tial governmental functions, and, if they do not, there 
is then the matter of policy in determining whether 
or not to apply the state power of taxation. 

Federal approaches to the problem may be found 
in agreements with states and local units for a con- 
tract sum to be paid in lieu of taxes ; such agreements 
are authorized by two 1936 acts of Congress. The 
acts relate to resettlement, rural rehabilitation, low- 
cost housing, and slum clearance projects. The sums 
agreed upon are to be based on the cost of, public 


* Paper presented at the National Tax Conference held under the 
auspices of the National Tax Association, Indianapolis, Indiana, Sep- 
tember 29, 1936. 
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or municipal services to be supplied for the benefit 
of the projects, but taking into consideration benefits 
to be derived by the states and local units from them. 

Instances of state taxation affecting the United 
States are found in several 1936 acts. In Massa- 
chusetts, the exemption to United States property is 
limited to that used for an essential governmental 
function. A South Carolina act repeals a portion of 
a 1935 law that exempted the South Carolina rural 
rehabilitation corporation and its property from 
taxation. In Mississippi, the income tax exemption 
to Federal employees is limited to those employees 

immune from state taxation under Federal 
law . . 

A more conciliatory tone is found in other laws of 
South Carolina and Virginia which exempt preferred 
bank stock owned by certain Federal agencies, and 
in a late 1935 Oregon law under which corporations 
whose stock is owned by the United States are ex- 
empt from the annual license fee. By another Vir- 
ginia act, foreign corporations whose principal busi- 
ness is the making of loans on mortgages, etc., and 
whose stock is owned by the United States, shall 
pay $50 for a certificate of authority. 


Payroll Taxes 


The Federal social security act stimulated the un- 
employment compensation movement in the states. 
The reason lies in the fact that the Federal law levy- 
ing a payroll tax on employers allows a 90 per cent 
credit for payments made to the states for a similar 
purpose. The rates under the Federal law are 1 per 
cent in 1936, 2 per cent in 1937, and 3 per cent in 
1938 and thereafter. 

By September. 20, 1936, fourteen states had pro- 
vided for payroll taxes, six of which were inaugurated 
by 1936 laws—Idaho, Indiana, Mississippi, Rhode 
Island, South Carolina, Utah. The rates in some 
states are 90 per cent of the Federal rates, and in 
others they are slightly higher. In addition, the 
1936 Indiana and Rhode Island acts levy taxes on 
employees at the rates of 1 per cent and 114 per cent, 
respectively. 

















































































































































































































































































































































































































































































































Gross Income and Gencral Sales Taxes 


Counter to the trend of the last few years, there 
has been a decline over a twelve-month period in the 
number of states having a general sales tax. New 
Jersey repealed its law late last year, Kentucky en- 
acted a repeal in 1936, and Maryland permitted its 
gross receipts tax law to expire by its own terms at 
the end of last March. An Oregon law adopted 
toward the close of 1935 was rejected on referendum 


in 1936. 


Louisiana, the only state to join the list of sales 
tax states during 1936, imposes a 2 per cent tax on 
retail sales of tangible personal property; it is to 
be collected from the consumer. There are numerous 
exemptions, including many foods, tobacco, inex- 
pensive clothing, farm equipment and accessories, 
etc. The Ohio sales tax was continued until March 

, 1937. 

One rate increase is recorded—Oklahoma. In that 
state, through the initiative, the existing 1 per cent 
levy was increased to 2 per cent until July 1, 1937, 
when the entire law is scheduled to expire. 

In Mississippi, the law was amended to require 
merchants to collect the tax from customers, and to 
permit the issuance of tokens. Doubt as to the con- 
stitutionality of this measure engendered a consti- 
tutional amendment to permit such a course; the 
amendment will be voted on in November. 

Supplemental to the sales taxes, and in aid of their 
enforcement, are the so-called “use” taxes on the 
storage, use, or other consumption of tangible per- 
sonal property which has escaped a sales tax. Such 
taxes were adopted in Ohio late in 1935 and in Colo- 
radio during 1936. 

The forerunner of the “use” tax was a special levy 
on automobiles at registration or on issuance of a 

certificate of title. The purpose of such a levy was 

to prevent avoidance of the sales tax by purchases 
outside the state. It is interesting to note that the 
special levies on automobiles in Kentucky and Mary- 
land have been continued, notwithstanding the ter- 
mination of the general taxes; the rates are 3 per 
cent and 1 per cent, respectively. 


Gasoline Tax 


Temporary gasoline tax increases already in ex- 
istence were continued in Massachusetts, New Hamp- 
shire, New York, and Ohio (late 1935 law). It 
should be noted, however, that only one of New 
York’s temporary increases was continued, the rate 
in effect thus being dropped from 4 cents to 3 cents. 
A state-wide 2-cent parish tax is imposed in Louis- 
iana to take the place of levies formerly authorized. 

Diesel fuel is included within the terms of laws 
in Kentucky, New Jersey, and New York. 

Clarification in the terms of the law, and provi- 
sions for better administration, may be found in Ken- 
tucky, Louisiana, Massachusetts, and Mississippi. 
The last named state has set up a committee to in- 
vestigate evasion, administration, etc. 

The dedication of gasoline revenues for non-high- 


way purposes proceeds apace. “A number of laws 
this year continue or increase this practice. 
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Alcoholic Beverages 


Three states imposed new important liquor taxes 
in 1936—Kentucky, Maryland, and Pennsylvania. 
The Maryland law taxes beer at 2 7/16 cents per 
gallon and imposes a floor tax on whiskey at 5 cents 
per gallon. The Kentucky law taxes beer at $1.50 
(formerly $1.25) per barrel, wine and spirits at $0.25 
and $1.04 per gallon, respectively. Special rates are 
fixed in Kentucky for small containers of spirits, 7 
cents being imposed on half-pints and 2 cents for not 
over 2 ounces. Two separate taxes are imposed in 
Pennsylvania, the first being 10 per cent on liquor 
sales by state stores (alcohol and malt or brewed 
liquors being exempt) and the second being 4 per 
cent on distilled liquor sold to state liquor stores. 


Amendments to former laws have been adopted in 
several states. In South Carolina, provisions have 
been rewritten to tax beer containing not over 5 
per cent alcohol and wine containing not over 14 
per cent at 15 cents per gallon, and certain other liq- 
uors up to 21 per cent alcohol at 2 cents per 8 ounces. 
Rhode Island has cut its tax on still wines from 20 
cents to 5 cents per gallon, while Vermont (late in 
1935) increased the rate on malt and vinous bever- 
ages from 3% cents to 5 cents per gallon. In New 
York, cider containing over 3.2 per cent of alcohol 
will be taxed at the rate of 1% cents per gallon. 


Miscellaneous Sales and Stamp Taxes 


Cigarettes are to be taxed in Kentucky; the rate 
is fixed at 1 cent per 10 cents. Ohio’s tax on cigar 
ettes was extended until March 31, 1937. 


Soft drinks and fountain syrups are tapped 
revenue sources in Kentucky and Louisiana, the rate 
for soft drinks being 1 cent per 5 cents in the former 
state, and one-fourth of that amount in the latter. 
The rate on fountain syrups is 20 cents per gallon in 
Louisiana and 76 cents in Kentucky. Ice cream, 
candy, chewing gum, and nuts are also taxed in Ken- 
tucky; the rate is generally 20 per cent. A lower 
court has held the ice cream tax unconstitutional. 


Cosmetics will be taxed under laws in Kentucky 
and Maryland (expires March 31, 1937) ; the rate is 
20 per cent and 10 per cent, respectiv ely. A lower 
court has held the Kentucky law unconstitutional. 


Stock transfers in New York will continue to be 
taxed at temporarily increased rates until June 30. 


1937. 


Lubricating oil sold, used, or consumed in Louisi- 
ana is to be charged with a new tax, the levy being 
based on wholesale prices and the rate fixed at 20 
per Cent. 


Amusement Taxes 


Two states have added admission taxes—Kentucky 
and Maryland. The tax in Maryland is on gross 
receipts and the rate is 1 per cent; it expires March 
31, 1937. In Kentucky, the tax is collected by use 
of officially stamped admission tickets, the rate vary- 
ing from 1 cent to 3 cents for admissions to amuse- 
ments costing less than 39 cents, 1 cent being added 
for each 5 cents over 39 cents. The Kentucky law 
exempts amusements under 11 cents and athletic 
contests under 51 cents. Both the Kentucky ‘and 
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Maryland laws have special provisions for taxing 
places where food and drink are served and enter- 
tainment provided. 


The race track law in Kentucky was rewritten, 
15 cents being the toll hereafter to be exacted on 


admissions; operators will pay from $500 to $2,500 
per day. 


Inheritance Tax 


A revision of the inheritance tax law was enacted 
in Kentucky, higher rates being imposed in most 
instances. Temporary increases were continued in 
Massachusetts and New York. A provision under 
which increased exemptions were to become effect- 
ive in Virginia on January 1, 1937 was repealed. 
The 80 per cent Federal credit was taken up by 
South Carolina and also by the new Kentucky law. 


A provision for enforcing domiciliary taxes of non- 
residents was incorporated in the Kentucky law as 
well as in the Maryland act. It is also interesting 
to note that on a reciprocal basis, Kentucky will in- 
form other states concerning intangibles of non- 
residents, which intangibles are known to be in 
Kentucky. 

Another feature of the law in Kentucky is a 5 per 
cent tax on shares of stock in Kentucky corporations, 
which stock is owned by persons resident in foreign 
countries. 

The Kentucky revision was quite extensive. In 
addition to the foregoing changes, new provisions 
will be in force concerning exemptions, powers, dle- 
ductions for taxes, contingent and future estates, etc. 


Pennsylvania has revised is unsatisfactory law for 
taxing joint estates ; the new law will apply irrespec- 
tive of the date on which the estate was created. 


Personal Income Taxes 


Kentucky is the only addition to the list of income 
tax states. The law applies to residents and non- 
residents, exemptions are the same as under the Fed- 
eral law (but are deducted from the first rate bracket 
or brackets), and rates range from 2 per cent to 5 
per cent, the maximum applying on all over $5,000. 
Further evidence of dissatisfaction with methods of 
taxing capital gains and allowing deductions for 
capital losses, is found in a provision ignoring them 
on property held two years or more. A proposed 
constitutional amendment in Pennsylvania would le- 
galize a personal income tax. 


The New York one per cent emergency tax on 
personal income is continued for another year, and 
the Massachusetts emergency 10 per cent addition 
to the tax as computed is continued. A 1935 North 
Dakota act that increased rates was rejected by a 
referendum held in 1936, 


Increased exemptions that were to become law in 
Virginia, have been repealed. Louisiana’s personal 
exemptions will be allowed only in the ratio which 
taxable income in Louisiana bears to the total. To 
conform with Colgate v. Harvey, Vermont repealed 
the exemption of interest on money loaned within 
the state. Dividends will not be exempt in Ken- 
tucky. The Louisiana and Mississippi exemption of 
dividends is limited by 1936 acts to dividends that 
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have been earned within the state and the tax paid 
on the income represented thereby. A New York 
reciprocal exemption was enacted for non-American 
employees of foreign governments. 


Corporation and Business Income Taxes 


Kentucky is the only state to join the list of those 
having corporate income taxes. The law applies to 
domestic and foreign corporations (except banks and 
insurance companies). When business is done both 
within and without the state, certain income is defi- 
nitely assigned and the balance allocated according 
to the arithmetical average of property and business 
ratios ; special rules may be adopted for certain types 
of business. A Virginia act allows the Department 
of taxation to investigate parent or subsidiary cor- 
porations so operated as to reflect a loss or improper 
net gain. 

The rate under the Kentucky law is 4 per cent. 
In Pennsylvania, the rate has been increased from 6 
per cent to 10 per cent for one year. The Massa- 
chusetts and New York increases of former years 
in the corporation tax are continued for another year, 
and the New York tax on unincorporated business 
is also continued. 


An exemption is accorded by South Carolina to 
all donations by domestic corporations to the Amer- 
ican Red Cross. The Louisiana exemption to the 
first $3,000 of corporate income is apportioned in the 
case of corporations doing business outside the state, 
in the ratio which taxable income in Louisiana bears 
to the total income. 


Other Corporation Taxes 


The Maryland franchise tax on domestic corpora- 
tions has been tripled for 1936, and the tax on for- 
eign corporations has been quadrupled for the same 
period. Foreign corporations (with exceptions) in 
New Jersey will be charged with a new tax based 
on the issued and outstanding capital stock allo- 
cated to New Jersey. The rate is 1/10 of 1 per cent 
on the first $3,000,000, 1/20 of 1 per cent on the next 
$2,000,000, and $50 for each additional $1,000,000 ; for 
no-par stock the rate ranges downward from 3 cents 
to 4 of 1 cent per share. 


As a relief measure to factories, Massachusetts 
has exempted machinery from the local property tax. 
The law, however, adds a new provision to the tax 
on corporate excess whereby as an alternative to 
such tax—whichever is higher—there is levied a 
state tax of $5 per $1,000 (same rate as on corpo- 
rate excess) on the value of tangible property not 
subject to local taxation. 


Bank Taxes 


Pennsylvania has placed an additional burden on 
banks, savings banks, title and trust companies by 
increasing the rate on their stock to 8 mills for one 
vear. It may be noted also that the Maryland special 
1936 tax on corporations has been held to apply to 
state banks and trust companies. The Louisiana 
tax on state banks based on declared or nominal 
capital, surplus, and undivided profits, is repealed. 
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Deposits in national banks of Vermont formerly 
were exempt from the semi-annual tax of 5/20 of 1 
per cent, if they bore less than 2 per cent interest ; 
the exemption was repealed by a late 1935 law. 


Chain Store Taxes 


Mississippi joined the states with chain store taxes 
and Kentucky enacted a revision. It may also be 
noted that Texas adopted a law late in 1935 but it 
has been held unconstitutional by a lower court. The 
maximum rates range up to $300 and $750 on all 
stores over 50 in Kentucky and Texas, respectively, 
and up to $300 on all stores over 40 in Mississippi. 
Each of the three laws exempts gasoline stations. 


Public Utility Taxes 


Utilities in Pennsylvania will be subjected to an 
increase in the gross receipts tax from 14 mills to 
20 mills for one year, 

The mileage taxes on Mississippi railroads have 
been increased, the maximum of $85 having been re- 
placed by one of $90, and a tax of $4 per mile has 
been substituted for a $3 to $5 tax on the case of 
sleeping car companies and in place of a $3 to $6 
tax in the case of express companies. The former 
tax on express companies and sleeping car companies 
depended on the class of railroad over which opera- 
tions took place. A Vermont law adopted late in 
1935 reduced the tax on tangible property of rail- 
roads from 1% per cent to % of 1 per cent for a 
two-year period. 

The rolling stock of interstate motor carriers will 
be assessed in Virginia in the ratio which the mile- 
age traveled therein bears to the mileage traveled 
both within and without the state on such operations 
as are related to Virginia. By a New Jersey act, 
trackless trolleys are deemed auto buses when oper- 
ated by traction companies, and shall be taxed in the 
same way as traction company operated buses. 

Electric, gas, and water companies in Virginia 
which were to benefit by a reduction in the rate of 
tax on receipts, will, instead, pay a higher levy. Ken- 
tucky, which supplemented its retail sales tax with 
a levy at the same rate on electric, gas, and water 
bills, has continued this tax on non-industrial busi- 
ness at the 3 per cent rate, the burden to be passed 
on to consumers. 

The pipe line tax in Virginia will be limited to 
lines carrying natural gas, and the rate of $120 per 
mile is repealed in favor of a levy of $250 for each 
county in or through which the company is author- 
ized to locate a pipe line. Louisiana imposes an ad- 
ditional annual franchise tax on natural gas pipe 
lines at the rate of 1 per cent on the gross receipts. 

Telephone companies in Virginia whose gross re- 
ceipts do not exceed $200 per mile of line are given 
a reduction from $2.25 per mile to $1. 

Steamship companies and other operators of float- 
ing property for transporting freight or passengers 
in Virginia are given a reduction in their gross re- 
ceipts tax rate from 2 per cent to 1% per cent. 
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Natural Gas and Sulphur Taxes 


Louisiana’s 1935 tax of 1/5 of 1 per cent per 1,000 
cubic feet of natural gas is increased to 3/10 of 1 
cent, and the $0.60 per long ton tax on sulphur is 
jumped to $2. A further tax on natural gas is levied 
in Louisiana at the rate of 1 per cent on the gross 
sales price ; the tax is to be absorbed by the seller and 
in no case to be passed on to the consumer. 


Property Tax Rate 


The levy for state purposes in Kentucky was abol- 
ished. A proposed constitutional amendment in 
Pennsylvania would compel municipalities to reduce 
their real estate tax levies to a 10-mill maximum, 
exclusive of debt service, by 1943. By another Penn- 
sylvania act, the state levy on stocks, bonds, mort- 
gages, and other intangibles is increased from 1 mill 
to 4 mills for one year. This, together with the 
county levy brings the tax on this class of property 
to 8 mills; the state levy is scheduled to expire in 
full after one year. It may be noted further that the 
law as amended includes equitable interests of resi- 
dents when the legal title is in a nonresident. Penn- 
sylvania has also raised the state rate on corporate 
loans to 8 mills for one year. 


Property Tax Exemptions 


The homestead exemption allowance in Missis- 
sippi has been increased from $1,000 to $2,500, the 
number of acres raised from 40 to 160, and certain 
restrictions removed. Another Mississippi law 
adopted late in 1935 granted exemptions to jewelry 
and watches up to $100 and in unlimited amounts to 
household furniture, live stock, farming tools, wag 
ons, boats, and fishing equipment. Minnesota has 
returned to its $100 personal property limit on ex- 
emptions to households; the former exemption to all 
household goods, certain farm machinery, etc., was 
repealed. 


Exemptions to business property increased during 
the year. The local tax on machinery was repealed 
in Massachusetts. A number of special types of 
factories are granted exemptions in Alabama, Mis 
sissippi, and South Carolina. A proposed constitu- 
tional amendment in Louisiana authorizes local units 
to exempt new industries. New York City is em 
powered to exempt alterations and improvements of 
existing buildings so long as the gross cubic area is 
not increased. 

Additional non-profit organizations are exempted 
from taxation in New Jersey, New York, South 
Carolina, and Virginia. New Jersey clarifies the law 
to fix more definitely the non-profit organizations 
that are exempt, and provides that no part of their 
property can be used for pecuniary gain. In New 
York City, however, an academy of music will con 
tinue to be exempt even though part of the building 
is leased, provided that the income is necessary and 
is used for the academy. A proposed constitutional 
amendment in Colorado will exempt personal prop- 
erty as well as real property of certain organizations. 
(Continued on page 754) 
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The Field of 


Public Finance 


and Taxation 


By EDWIN S. TODD 


HY should one consider at this particular 
W time such a subject as the field of public 
finance and taxation? The answer is obvious. 
During the past few years we have been increas- 
ingly prone to wander from the traditional princi- 
ples and to look upon the field of public finance and 
taxation as a proper means for exploiting popular 
schemes for solving such complicated problems as 
old age security, job security, farm crop security, 
and a host of other social projects. This movement 
to use the machinery of taxation for all sorts of so- 
cial and industrial projects, however worthwhile in 
themselves, has reached such a stage that the writer, 
as a long-time student of public finance, is moved to 
ask whether we should not halt for a moment and 
ask ourselves how long and how far we can get 
from time tested principles connected with the tra- 
ditional field of public finance without incurring the 
very real danger of injuring, if not destroying, the 
fiscal foundations of our democracy. I am moved 
therefore to recommend a reconsideration and a re- 
appraisal of the old concepts of the proper limits to 
public finance and taxation in the light of present 
day social and economic conditions. 


The Field of Public Finance and 
Taxation 


UBLIC finance, as a science, had its beginning 

in the critical examination of public expendi- 
tures. This concept gradually enlarged so as to 
include in its scope: (1) The determination of the 
character and extent of public expenditures; (2) the 
securing of adequate revenues to meet public needs 
through compulsory contributions, or through the 
use of the borrowing power—the prevailing popular 
method in many local communities through the gen- 
erous cooperation of the Federal government; (3) 
the systematic administration of public revenues and 
expenditures; and (4) the effects of public finance 
on personal economy and on commercial and indus- 
trial organization and administration. (We seem to 
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be rapidly discarding these last two points in our 
zeal and haste to bring about a so-called new social 
and economic order.) 


For good or ill, the political and social develop- 
ments of the last quarter century and particularly 
of the last decade have greatly enlarged the scope 
and subject matter of public finance. This expan- 
sion has been due mainly to the following causes: 


1. The growth of public wants in quantity and 
variety. Scores of illustrations are at hand to prove 
this point. For example, in Great Britain, public 
expenditures for gratuitous old age pensions, regular 
unemployment insurance premiums, gratuitous pay- 
ments to widows and orphans, and treasury pay- 
ments to unemployables unable to qualify for regular 
job insurance, amounted in 1936 to a greater sum 
than the entire national budget for 1914. In Ohio, 
a pre-estimate of a total of $4,000,000 for the first 
vear’s operation of the state old age pension law has 
already increased to $15,000,000 and the first year 
has not yet ended. Further illustrations may be 
found in the various forms of financial aid to farmers, 
industrialists, etc., and in public school instruction 
in tap dancing, chess playing, the icing of cakes, etc. 


2. The increasing struggle on the part of Federal, 
state, and local authorities to find new sources of rev- 
enue to satisfy these varied and ever growing wants. 
As a result of the struggle for new sources of rev- 
enue, we find in many states, Federal, state and lo- 
cal income taxes, sales taxes, and special gasoline 
taxes. General sales taxes that have been universal- 
ly condemned by every student of public finance and 
by practically every tax administrator have been 
eagerly taken up because law makers are following 
lines of expediency and of least current resistance. 
As a result, all over the United States, there is con- 
fusion worse confounded in public fiscal matters— 
and yet we fail even now to note that the cause of 
this confusion is in the indiscriminate popular ex- 
pansion of public wants in excess of real public 
needs. 
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3. The tremendous, not to say alarming, increase in 
the public debt of all classes of political and administra- 
tiv Federal, state, and local. Statistics 
are not necessary to illustrate this proposition. We 
are all unfortunately too well aware of the many at- 
tempts to evade constitutional or statutory tax limi- 
tation laws through the use of the borrowing power. 
For what purpose? Towhatend? Merely to gratify 
present wants through mortgaging the future. 


In practice, therefore, present day public finance 
is concerned with a multitude of vexing and often- 
times unnecessary fiscal problems which were un- 
known to students and practical tax administrators 
of former generations. For example, we must now 
consider the increasingly complex and intricate re- 
lations between Federal, state, and local fiscal poli- 
cies, arising largely from current popular concepts 
of the respective spheres of Federal and state legis- 
lation. Again, recent developments in the field of 
income and business taxation (for example, the Fed- 
eral tax legislation of 1936) are challenging old 
theories and traditions in respect to so-called state 
rights and the political relations of the states to the 
Federal Government and to one another. Likewise, 
in the various states of the United States, we face the 
question of reorganizing traditional local political 
jurisdictions and the abolition or consolidation of 
local functions in order to conserve the financial 
health and integrity of the state and of its political 
and administrative units. 





It must also be noted in this general preliminary 
survey that the field of public finance in our day is 
more and more intimately connected with the field 
of political science. From the point of view of 
theory, the present day student of public finance may 
have no desire to concern himself with current po- 
litical theories of the state; but he has no choice in 
the matter, for the reason that, in practice, he finds 
himself, willy-nilly, frequently involved in questions 
which intimately concern the philosophy of the state 
and its functions. In this brief study, I can merely 
point out a few important illustrations of modern 
fiscal problems in the United States whose solution 
is to a very large degree dependent on our attitude 
toward current political questions and tendencies. 

In the first place there are the fiscal problems con- 
nected with the nature and use of our state constitu- 
tions. It is a serious question whether the use of 
state constitutions for fiscal provisions that are 
purely administrative in character and subject to fre- 
quent changes by the legislature is at all wholesome ; 
and yet there is a strong current popular tendency 
to place tax limitation provisions and matters per- 
taining to some petty detail of taxation in the con+ 
stitution. Such a misuse and abuse of the fundamental 
law without question places unnecessary limitations 
on the field of public finance and hinders rather than 
helps wise and economical tax legislation and admin- 
istration. 

Secondly, there are fiscal problems connected with 
the correct place of local political autonomy or home 
rule in modern state economy. There is a stronger 
and stronger popular movement in our states for 
the transfer of local fiscal burdens to the state or 
Federal treasury. This movement is of course con- 
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trary to the old principle that local autonomy must 
be coupled with local responsibility for fiscal econ- 
omy. Has this ancient principle gone the way of 
the horse and buggy? Or will the ignoring of this 
principle bring ultimate fiscal disaster? 


In the third place, a consideration of the field of 
public finance is tied up with the validity of the old 
theory of state rights in modern statecraft. Without 
any attempt to inject political party questions into 
our discussion, we must nevertheless recognize the 
fact that the current tendency to substitute Federal 
for state authority in matters of public finance in- 
troduces questions of vital concern to the public 
financier and to the taxpayer, and thus again we 
run up against the problem of local autonomy and 
local responsibility in matters of public finance. 

Fourth, the public financier must consider the di- 
vision of authority between state and local jurisdic- 
tions. In many of our states there is a strong 
tendency to place on the state complete responsibility 
for the maintenance of schools, highways, old age 
pensions, etc..—a movement that is very popula ir 
because it involves superficially the transfer of 
the tax burden from one group in the community 
to another. But the public financier questions how 
this shifting can be accomplished. In other words 
can concentration of authority within a state go 
along with the traditional division of sources of rev- 
enue between state and local jurisdictions? 


Finally, the present day field of public finance 
involves the close consideration of the relationship 
between executive and legislative functions. Who 
shall bear the responsibility for financial administra- 
tion,—the legislature or the executive? Shall we be 
compelled to scrap ancient political theory and prac- 
tice in order to conform to economic needs or shall 
we be compelled to change fiscal methods and poli- 
cies in order to assure real progress in public fiscal 
policy? Here again the field of public finance is in- 
timately bound up with policies of government. 


II. The Field of Public Expenditures 


HE determination of the character and extent of 
public expenditures connotes, first of all, a compre- 
hensive study of the fundamental purposes of public 
fiscal economy. If the purpose of governmental 
economy, as our fathers steadfastly believed, is to do 
for individuals only those things which they cannot 
well do for themselves; and, conversely, if the pur- 
pose of governmental economy is never to do for 
individuals what they could and should do for them- 
selves, we have a definite and workable basis for 
measuring the necessity and the justification for any 
proposed public expenditure. If, on the other hand, 
it is the purpose of governmental economy to sup- 
plant private, individual economy to an ever increas- 
ing degree, as we are certainly doing today, we 
incur, if we have not already incurred, the very real 
danger of destroying the very fountain head of pub- 
lic and private revenues, as well as of destroying the 
last vestige of individual initiative and enterprise. 
In the second place, the character and extent of 
public expenditures depend upon the precise deter- 
mination of necessary public needs through the care- 
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ful consideration of the political, social and industrial 
structure and development of the state and of the 
political units or jurisdictions of the state. For ex- 
ample, it is obvious that there must be a decided 
contrast between the public expenditures of such 
countries as Great Britain and Honduras; or between 
such American states as Ohio and Nevada; or be- 
tween such cities as Cleveland and Topeka; or be- 
tween populous urban and purely rural counties. 
Nevertheless, there is a serious question whether we 
are not today, particularly in the United States and 
Great Britain, decidedly overdoing and overexpand- 
ing alleged public wants and needs to the detriment 
not only of the public treasury, but also of the morale 
of the citizenry. 

In the third place, the character of public expendi- 
tures connotes the classification of expenditures for 
purposes of comparative study and as a preliminary 
to effective administrative procedure. This is of 
course a sort of corollary to the first two proposi- 
tions. Obviously, each of these propositions is a 
necessary part of any complete theory of public ex- 
penditures. The wise and economical adjustment 
of governmental income to the social, political and 
industrial structure of the state, and the distribution 
of public income among the various proposed or pos- 
sible objects of public expenditure must depend upon 
our concept of the fundamental purpose of govern- 
mental economy; but this adjustment and equitable 
distribution are impossible in practice without the 
use of guiding rules set up through a systematic 
classification of expenditures. This last proposition 
merits extended discussion under a separate topic. 


III. The Classification of Public 
Expenditures 


TUDENTS of public finance and tax administra- 
tors are generally agreed that the classification 

of public expenditures should be based theoretically 
on the functions of government; but, from the point 
of view of practical application, no one has yet pre- 
sented a system of classification that has proved en- 
tirely satisfactory. In the United States, the difficulty 
has naturally been due to the differences in the char- 
acter and functions of the various types of govern- 
ment, reaching from the Federal Government down 
to the smallest administrative unit in the various 
states. From the practical point of view, however, 
the problem can be solved if we keep in mind the 
necessity of adapting the general plan of classifica- 
tion to the fiscal needs of the various political juris- 
dictions ; and if we also keep in mind that systematic 
classification is merely a convenient means of secur- 
ing the following ends: (1) Effective budget making ; 
(2) the construction of uniform accounting systems 
for like administrative units; (3) the comparison of 
expenditures of like political or administrative units; 
and (4) the presentation of adequate, cleancut, and 
intelligible information to the citizen relative to the 
direction and extent of public expenditures ; for, after 
all, the fundamental reason for classification is that 
the members of every political jurisdiction may 
know for what objects their money is expended, how 
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much money is being expended, and whether their 
money has been wisely used. 


While it is not the purpose of this study to out- 
line a system of classification, it is suggested that 
any division of expenditures for the American states 
or for their local subdivisions should at least show: 
(1) General administrative expenditures for the vari- 
ous departments of government; (2) expenditures 
for education ; (3) expenditures for social welfare, in- 
cluding those for public relief work, for the various 
forms of pensions and insurance, and for the defec- 
tive classes ; (4) expenditures for general capital out- 
lays, such as the construction of public buildings 
and public works; (5) expenditures for capital out- 
lays and maintenance costs of public enterprises such 
as municipal electric light plants or water works sys- 
tems; (6) expenditures for objects included under 
the police power of the state; and (7) expenditures 
in connection with public borrowing and the adminis- 
tration of the public debt. 


IV. The Field of Public Revenues 


HE field of public revenues presents problems 

of ever increasing importance and complexity in 
all the states of the United States. These problems 
will be solved only when the various states as well 
as the Federal Government give up the present rath- 
er haphazard search for revenues without any pre- 
cise limitation to the size and extent of expenditures 
and when they recognize and adapt themselves to 
certain basic principles or propositions which can- 
not be ignored without incurring the dangers of 
drying up the sources of revenue and of ultimate 
shipwreck of public finance. Among many sound 
principles or propositions, the following are submit- 
ted as of most vital importance: 

1. Sources of revenue are not inexhaustible —In the 
present era of ill considered spending, we have 
seemingly forgotten the soundness of this basic 
proposition. We are going on the assumption that 
if new alleged public needs arise, revenues will be 
forthcoming to meet these needs. There may have 
been at one time some merit in the notion that public 
income might be adjusted to public expenditures, but 
assuredly such is not the case today. There is in- 
creasing need in our day for emphasizing the fact 
that it is just as necessary for a state as it is for 
individuals to adjust.expenditures to income. It is 
just as true in our day as it was in our fathers’ day 
that a state must not impair the patrimony of the 
state,—that is, the capital of the community; and it 
is also fundamentally true that the state should take 
from individuals only a sufficient amount to meet 
the real needs of the state. When a state gets away 
from these fundamental principles, when it enters 
into a régime of taxation for the sake of punishing 
individuals or social groups or of bringing about al- 
leged social readjustments, it is running a tremen- 
dous risk of destroying the very foundations of sane 
public finance. 

2. There must be set up definite fiscal and economic 
principles as a foundation for the construction of a 
revenue system adjusted to the nature and to the social 
and industrial development of a modern state.——In the 
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United States, we are far from adjusting ourselves 
to this fundamental proposition. Proof of this state- 
ment is found in the fact that many of our states are 
still using the remnants of the old general property 
tax; in the refusal to see the proper relative uses of 
personal i income taxes, business taxes, and real estate 
taxes; and in the current confusion as to the use of 
sales and corporation taxes. Furthermore, in the 
present hurry to legislate for so-called social security, 
we are violating the fundamental principle that pub- 
lic financing cannot do everything for the individual 
without destroying the basic principles of initiative 
and thrift that must constitute the backbone of a na- 
tion. I would not be misunderstood on this point: 
Of course there must be an adjustment of the public 
fiscal structure to meet new social and industrial 
conditions; but there must be a far more judicious 
adjustment than we are providing today in our at- 
tempts to use the machinery of taxation for the 
amelioration of all our social ills. In other words, 
in the field of public finance, we must not be ruled 
by our emotions but by sound judgment based on 
well founded principles, if we are to solve our cur- 
rent fiscal problems. 

3. There must be set up a workable classification of 
public revenues for the purpose of scientific precision, 
intelligent legislation, and effective administration.- 
One of the chief evils in our present day Federal and 
state fiscal legislation is that legislative bodies have 
for the most part gone at matters of taxation in a 
piecemeal manner. For example, gasoline taxes pro- 
voked a pleasant sensation among taxpayers, and so 
we have expanded that form of taxation for financing 
all kinds of projects. In like manner, we pass tax 
limitation laws without any regard to the impact 
or influence of such legislation on other sources of 
revenue or on wise financial administration. So, 
also, we pass laws taxing corporation surpluses, 
merely because of the mistaken popular notion that 
a corporation surplus consists of nothing but cash, 
and with seeming disregard of the place of corpora- 
tion taxation in the general field of public finance. 

4. There must be such an adjustment of sources of 
public revenues as to secure substantial equity and jus- 
tice among the various subjects of taxation.—So long 
as we are moved by class prejudice, or by selfish 

economic interests, or by any other motives than the 
securing of adequate revenues to meet real public 
needs, we shall never realize this ideal. Our propo- 
sition involves, among other things: (1) A fair dis- 
tribution of sources of revenues between the Federal 
Government and the states and between the states 
and local jurisdictions; (2) an unbiased study of the 
proper place of real estate and personal income and 
business taxation, so as to bring about a fair adjust- 
ment of the public fiscal burden; and (3) such an 
adjustment of the tax burden as to ensure a mini- 
mum of shifting of the tax burden on the part of 
individuals and of economic groups. 


V. Classes of Revenue in a Modern State 


HE student of public finance recognizes, and 
Federal and state executives and legislative 
bodies must recognize, the fact that the sources of 
public revenue are limited in number and supply. 
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For practical purposes we may accept Professor Se- 
ligman’s classification of the possible sources of pub- 
lic revenues, namely, gratuitous, contractual, and 
compulsory.” 


Gratuitous revenues, consisting of occasional gifts 
by individual citizens to the public, naturally occupy 
a small place in actual practice and may be passed 
over without further discussion. 

Contractual revenues arise through the assump- 
tion of enterpriser functions by some political juris- 
diction. In other words, these revenues arise when 
any political jurisdiction “goes into business.” Such 
are the revenues arising from the sale of public lands, 
or from the public administration of mines, canals, 
railways, municipal water supply, electric light 
plants, etc. These revenues generally take the form 
of a price paid for commodities offered for sale or 
for general services rendered. The term “revenues” 
in this connection must be used with caution inas- 
much as they rarely exceed cost of production of 
services rendered or of goods produced; while, in 
all too many cases, such revenues do not even meet 
production costs, thus creating an operating deficit 
that must be liquidated through general revenues 
secured through taxation. We see clearly therefore 
that, while the subject of administration of publicly 
owned enterprises is of great importance, the result- 
ing revenues do not in the least aid us in the search 
for revenues for carrying on the essential functions 
of government and therefore may be ignored in the 
present survey of the field of public finance. The 
field of general revenues is therefore narrowed down 
to compulsory revenues. 

Compulsory revenues, as the name indicates, con- 
notes the exercise of the sovereign power of the 
state in compelling the citizen to surrender his prop- 
erty or a part of his income to the state. Compulsory 
revenues include fees, licenses, fines, special assess- 
ments and taxes. Let us now see to what extent 
these types of revenue can be used for meeting the 
zeneral expenses of government and the place they 
should occupy in the field of public finance. 

1. Fees.—Strictly speaking, fees must be regarded 
as compulsory payments made for special services 
offered or rendered by the state, in part for the bene- 
fit of the public, but at the same time conferring a 
larger special benefit on the individual citizen. Tllus- 
trations are found in the charge made for recording 
deeds and mortgages, for assaying gold at the mint, 
and for the incorporation of business enterprises. 
While the imposition of a fee may legally be regard- 
ed as an exercise of the taxing power of the state. 
nevertheless, in practice, fees are or should be quite 
distinct from taxes, in that the special benefit con- 
ferred is always measured in terms of costs of ad- 
ministration. Tt is clear then that a fee for any 
special service rendered should never be greater 
than the amount necessary to cover the service cost. 
In practice, however, we find many instances where 
the charges are far greater than the service cost. 
This surplus charge may be legally justified by a 
court of law on the ground that the state has a right 
to exercise monopoly control over public administra- 
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tion; nevertheless it cannot be justified either from 
the point of view of good public finance or of justice 
to the citizen—if we keep in mind the fundamental 
nature of a fee. While a fee may still be technically 
a fee and not a tax, any surplus charge for a service 
rendered must be considered as an abuse of the true 
taxing power. The popular movement in some quar- 
ters, therefore, to seize upon fees as a source of gen- 
eral revenue must be condemned. Fees must be 
limited to a very narrow field, and must-be discarded 
as a means of meeting the general expenses of gov- 
ernment. 

2. License Charges.—License charges may and 
should be regarded as compulsory payments exacted 
through the exercise of the police power of the state 
for services rendered wherein the benefit to the pub- 
lic is paramount. Thus the state requires individuals 
to secure a license for marriage; for the privilege of 
conducting an enterprise or profession ; for the privi- 
lege of selling commodities, etc. The license charge 
may be regarded as a license tax in those cases, far 
too numerous, where the charge is in excess of the 
amount needed to cover the actual cost of administra- 
tion. For example, the charge for a marriage license 
is clearly a license fee since it merely covers the cost 
of administration ; while a charge to a life insurance 
company for the privilege of doing business within 
a state, although not called so by the courts, is very 
clearly a license tax since the charge is vastly greater 
than the cost of administration. 

A consideration of the: motives back of the impo- 
sition of license charges compels us to conclude that, 
as in the case of fees, they should only cover the ac- 
tual cost of administration. Why so? The answer, 
in my mind, is clear. The requirement of a license 
for the privilege of “doing or being” is an exercise 
of the police power and not of the taxing power of 
the state. The term “police power” connotes, of 
course, the restriction or the inhibition or the regula- 
tion of individuals or corporate groups of individuals 
for the sake of the common welfare. The primary 
purpose in the exercise of the police power is not, 
therefore, the securing of revenue but the conservation 
of the public welfare. 

From the point of view of sound fiscal science, this 
principle underlying license charges has been com- 
monly ignored and often grossly abused. Legisla- 
tive bodies, often upheld by the courts, have very 
frequently succeeded in doing under the police pow- 
er what they have been expressly forbidden to do 
under the taxing power as expressed in Federal or 
state constitutions. This process may be very aptly 
termed “beating the devil around the stump.” For 
example, in several American states, gasoline taxes 
have been upheld by state courts as an exercise of 
the police power and, therefore, not a tax at all, but 
a license charge. Likewise, in those states where 
the constitutions formerly required the taxation of 
all property at a uniform rate, the heavy taxation 
of public service corporations was upheld by the 
courts as an exercise of the police power. (There 
is good reason for believing that much of the so- 
called Federal Security legislation is an attempt to 
exercise the taxing power under the guise of the 
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police power, thus circumventing express constitu- 
tional provisions.) Thus, by a process of legal fic- 
tion—which often appears to the layman as a process 
of making black white—what is in reality a heavy 
and oftentimes burdensome tax is not a tax at all but 
a mere license fee! 

Let it be clearly understood that there can be no 
valid objection to the inclusion of public service cor- 
porations or of gasoline or of any other type of busi- 
ness organization or commodity as subjects of 
taxation, provided they are taxed through the exercise 
of the taxing power, and not by a roundabout method 
through the use of the regulatory powers of the state. 
In other words, if the purpose of a given legislative 
act is the securing of revenue, let it be done through 
the legitimate use of the taxing power and the tax- 
ing power alone. On the other hand, if the purpose 
of a given piece of legislation is to regulate, it should 
be done through the exercise of the police power 
alone; but to confuse the two powers is provocative 
of gross inequity and injustice in the field of public 
finance. 


Taxes for Other Than Revenue Purposes 


The question may be asked at this point whether 
it may not be necessary at times to use the taxing 
power for the purpose of regulating business enter- 
prises or of insuring social security. The advocates 
of such a procedure argue that constitutional provi- 
sions often prohibit the use of any other method of 
exercising the police power, as, for example, in the 
case of Federal regulation of state banks through the 
taxation of their currency issues. From the stand- 
point of theoretical analysis, the answer would be 
that we should remove those constitutional barriers 
which prevent proper and wholesome regulation of 
business enterprise. From the standpoint of prac- 
tice, one may condone the occasional use of such 
power on the ground that it does far less harm than 
the use of the police power for the sole purpose of 
securing revenue. But, even if we grant this con- 
tention, we must still be driven to the conclusion 
that this confusion of the taxing and police power is 
so fraught with danger and disaster to individuals 
and to business enterprise, that we must rule out the 
use of license fees or taxes for the sole purpose of 
securing general revenues. 


3. Special Assessments.—Special assessments are 
difficult to classify. They are compulsory charges, 
levied under the taxing power of the state; but they 
are not true taxes, in that they are always levied for 
a specific purpose, and in that the levy presumably 
results in a specific and measurable benefit to the 
property owner. Special assessments are generally 
levied on real estate by local political jurisdictions 
for the purpose of making local improvements such 
as the construction of public highways, sewer sys- 
tems, public ditches, and the construction of dams 
for flood protection. In the states of the United 
States, the assessment is never made on an ad valorem 
basis, but on a front foot or a similar area basis. 
The underlying theory, all too frequently fallacious 
in practice, is that public improvements increase the 
value of adjoining or abutting real property, thus 
justifying the special burden imposed on the owners 
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of realty, even though the owners may not have 
given their consent to the improvement.? 

The legal justification for the imposition of special 
assessments is bound up with the fundamental 
theory of right in respect to the ownership of pri- 
vate property. The right to private property in real 
estate does not reside in the individual; neither is it 
inherent or inalienable; but it is a privilege granted 
by the state, and subject to limitations prescribed by 
the state. The right to the private ownership of 
property may cease altogether through the confisca- 
tion of property resulting from the exercise of the 
power of eminent domain; or private property may 
escheat to the state through the exercise of the 
power to limit the devise or inheritance of property. 
The right to private property may be inhibited or 
even destroyed by the exercise of the police or the 
taxing power. Specifically, the legal right to levy 
special assessments rests on the following assump- 
tions: (1) That a given improvement is for the 
general good of the community, or that it is affected 
with a public interest ; and (2) that the improvement 
will, in some way or other, ultimately increase the 
value of the realty. 


From the standpoint of justice and equity in taxa- 
tion, the justification for special assessments lies in 
the validity of the assumption that public improve- 
ments always and inevitably result in increased 
property valuations. If improvements do not re- 
dound to the increased valuation of realty, then the 
use of special assessments is a gross abuse of the tax- 
ing power. That there has been an increasing use 
and abuse of the power to levy special assessments 
can be readily shown. Local political jurisdictions, 
particularly counties and municipalities, weighted 
down with heavy public debts, and having reached 
the legal limits in the levy of tax rates on realty, 
have resorted to special assessments at wide variance 
from the true purpose of such impositions and with- 
out any present or future benefit to real property al- 
ready burdened with high taxes. In Ohio, for 
example, between 1920 and 1930, special assessments 
increased three times as fast as general taxes. 

Limits of space forbid the presentation of other 
than the most patent illustrations: (1) Hundreds 
of rural counties in the United States are witness 
to the undoubted fact that the building of modern 
highways has entailed a cost to property owners 
out of all proportions to specific benefits received. 
(2) In many local jurisdictions, overlapping assess- 
ments have been such a burden as to result in fre- 
quent delinquencies, defaults, and foreclosures. For 
example, in Los Angeles City and County, during 
the period 1923-1928, there were as many as 10,000 
foreclosures upon street improvement bonds.* (3) 
In many urban communities, there is no exact cor- 
relation between public improvements and increases 
in land values. Professor E. M. Spengler, after an 
exhaustive survey of special assessments in New 
York City, declares, “Land values are phenomena 
very erratic in character, not conforming to any set 





2The Court of Appeals for Knox County, Ohio, Rice v. Village of 
Danville, Ohio, 1930, went so far as to declare that a special assessment 
is justified even though there is no increase in the market value of 
realty; the enhanced value might still be present in the properties. 

*S. I. Tucker, Special Assessments in California, Ch. IX. 
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rules or orderly arrangements, but rather evidencing 
a restlessness and inconstancy as capricious at times 
as the winds.” The proof of this statement is found 
in the factual data presented by Professor Spengler, 
demonstrating the fact that transit facilities, paid for 
in part by special assessments, have not exerted any- 
thing like uniform influences in New York City; nor 
have they caused any supergrowth in land values. 
In districts near new transportation lines, some areas 
show great increases in value, while others show 
losses, thus showing clearly that other factors must 
be at work which are reflected in higher or lower 
land values. Since the experience of New York 
city is in no wise peculiar, we are warranted in the 
belief that similar conditions may be found in every 
community in the United States.® 


Our conclusions are therefore obvious: Special 
assessments have a logical, though a decidedly lim- 
ited, place in the field of public revenues; but their 
use must be greatly curtailed in the future, and con- 
fined to those cases where benefit to property owners 
is unquestionably specific and readily measurable 
and where assessments are made only after an ade- 
quate preliminary investigation and report upon the 
financial feasibility and soundness of the project has 
been made.® Where there is a large element of pub- 
lic benefit as in the case of sewer or main highway 
construction, the public treasury should bear all or 
a major portion of the fiscal burden. Finally, and 
most important of all, special assessments must never 
be resorted to as a convenient way of supervening or 
dodging tax limitation laws or as a means of doing 
what, from the standpoint of equity and justice, 
should be done through general taxation measures. 
If in the future we profit by the sins and mistakes 
of the past, we shall relegate special assessments to 
a very minor place in the tax field, and we shall at 
the same time do more to relieve realty from undue 
tax burdens than can be accomplished by tax limita- 
tion laws or by any other popular panaceas now ad- 
vocated by long suffering realty owners. 


VI. Taxes as the Chief Source of Revenues 


YAXES may be defined as compulsory contribu- 
tions from citizens to the public treasury wherein 

the public benefit is supreme. Taxes differ from 
other compulsory revenues in that they are imposed 
either in the form of a percentage rate on the value 
of property or income; or as a percentage or ad 
valorem rate on specific quantities or specific values 
of goods,—for example, import duties and excise 
taxes. Taxes also differ from other compulsory con- 
tributions in that they are an obligation of citizen- 
ship irrespective of the legal status of citizens or 
residents. A resident may be an alien, or a citizen 
may not have the right to participate in governmen- 
tal affairs; nevertheless, he must be subject to the 





4E. H. Spengler, Land Values in New York City in Relation tc 
Transport Facilities, Ch. XI. 

5 For example, J. E. Burton, speaking of experience in California, says: 
“Public improvements in themselves do not create land values but cause 
them to move from place to place; and the increases in the supply of 
a certain type of benefits in the form of increased accessibility, avail- 
ability, and utility normally tend to add nothing to the aggregate value 
of land.”—‘‘Special Assessment Dangers,” The Tax Digest, July, 1930. 


®See J. S. Beebe, “Special Assessment Legislation,” The Tax Digest, 
March, 1931. 
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taxing power of the state. Likewise, no citizen can 
escape taxation on the ground that he receives no 
specific personal benefit or protection from govern- 
ment. On the other hand, taxes should never be re- 
sorted to except for a real public purpose, which 
precludes their use for private ends or benefits.’ 

Taxes may be apportioned, proportioned, or dis- 
proportionate. An illustration of an apportioned tax 
is found in that provision of the Federal Constitu- 
tion which requires that all direct taxes shall be lev- 
ied in accordance with the population of the various 
states. A proportioned tax is a tax levied at a uni- 
form rate irrespective of the amount or value of the 
tax base. Taxes on realty are generally proportion- 
ate for any given administrative unit. Dispropor- 
tionate taxes, or, to be more exact, disproportionate 
rates, arise when the rate changes with each addition 
to the tax base. Illustrations of disproportionate 
rates are commonly found in income tax rates and in 
death duties. In practice, in the progressive taxa- 
tion of incomes and inheritances, a point is always 
reached beyond which the tax becomes proportion- 
ate. For example, the tax rate on successive incre- 
ments of income might increase from one to twenty 
per cent up to a certain amount of income and be- 
come uniform thereafter. For reasons that should be 
obvious, the field of practical taxation must be con- 
cerned only with proportionate and disproportionate 
tax rates. 

Taxes may be direct or indirect. The theoretical 
basis for such a division has provided much discus- 
sion and controversy, and has been at times a source 
of confusion in connection with court decisions.’ For 
all practical purposes in American Federal and state 
taxation, however, direct taxes may be regarded as 
regularly recurring imposts on persons, personal and 
business incomes, on tangible and intangible prop- 
erty, and on inheritances. We may use the term 
direct to describe these kinds of taxes and at the 
same time give assent to the general theoretical 
proposition that direct taxes are those which are 
intended to be borne by the owners of property or 
income on which the tax is levied, provided we keep 
in mind the fact that certain types of property or 
business taxes may be shifted to others. The main 
point to keep in mind is not the possibility of shift- 
ing but the intention of the taxing authorities in levy- 
ing the tax. 


Indirect taxes may be regarded as those generally 
paid, consciously or unconsciously, in the form of an 
addition to the price of a commodity. Thus, all im- 
port duties and true excise taxes are indirect. For 
example, taxes on the sale of cigarettes or on theatre 
admissions may be regarded as indirect even though 
public notice is given of the price plus the additional 
tax. From the point of view of underlying theory, 
indirect taxes have been generally looked upon as 
potentially and actually capable of being passed on 
or shifted from sellers to final consumers. This point 
of view has become increasingly popular during re- 
cent years; but the notion is in large measure falla- 





™See Edwin S. Todd, “An Ideal Tax System,” Tue Tax Macazine, 
June, 1936, for a treatment of this same theme from a different angle. 
8 For example, one of the earliest decisions of the United States 


Supreme Court, U. S. v. Hylton, declared that a tax upon carriages was 
indirect. 
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cious. While the intention of taxing authorities may 
be that an indirect tax shall be shifted to the final 
consumer, there are in practice so many counter- 
acting factors that it is by no means certain that the 
tax can or will be shifted.® 

The statement that all trwe excise taxes are indirect 
may warrant further discussion. The term true ex- 
cise taxes implies that there may be direct taxes 
masquerading as excise taxes. For example, the 
early Federal tax on carriages, although called indi- 
rect by the Federal Supreme Court, was clearly a di- 
rect tax. Likewise, Federal corporation and capital 
stock taxes have been legally justified on the ground 
that they were excise taxes, although the student of 
fiscal and economic theory would call them direct. 
Finally, the inheritance tax has been justified by the 
courts on the ground that legally it is a species of 
excise tax,—that is to say, a tax on the right of re- 
ceiving property rather than a direct tax on property. 
Here again, through the use of a legal fiction, the 
courts have transformed a tax which is in reality 
direct into one that is an excise and therefore indirect. 

Where now is the place of indirect taxes in the 
field of public finance? The answer is a rather com- 
plicated one. Ina federal state like the United States 
—that is, in a state made up of quasi sovereign divi- 
sions—there can be no criticism of the use of indirect 
taxes to a large degree by either the Federal govern- 
ment or by the states ;?° but just criticism does arise 
when there is an indiscriminate concurrent use of 
indirect taxes by the Federal Government, and the 
states, and even by municipalities, creating a situa- 
tion that brings endless and needless confusion and 
inequity in sharing the general tax burden. Like- 
wise, and with even greater reason, there is just 
criticism of the current use by the states, of indirect 
taxes, particularly the so-called general sales taxes 
because for the time being legislation along these 
lines is popular and follows the line of least resist- 
ance. This movement, fostered by real estate and 
other economic interests, is dangerous in the first 
place because it tends to make us lose sight of direct 
taxes which after all are and must be the chief 
mainstay of any tax system, and, secondly, because 
it is a step backward instead of forward in the evo- 
lution of just methods of taxation. 

We seem to be forced therefore to the conclusion 
that the field of public finance so far as it concerns 
public revenues must be concerned chiefly with di- 
rect taxes as the backbone of the public fiscal struc- 
ture. The current problem of public finance in the 
United States then is to make a wise selection of 
suitable personal income taxes, business taxes, and 
taxes on realty, supplemented by estate and inherit- 
ance taxes and indirect taxes, so adjusted to one 
another as to bring about a more just and equitable 
situation than that existing today. 


VII. Revenues from Public Loans 


ROM the point of view of theory, it may be a 
debatable question whether public borrowing 
constitutes a true source of revenue; but, from the 


®This point is discussed in detail in be article on “Who Pays the 
Tax?”, Tue Tax Macazing, Aug., 1934. 414. 

® An ideal situation would be where. Pihe Federal government made 
almost exclusive use of indirect taxes in normal times, leaving direct 
taxes to the states. 
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point of view of hard facts and practice, it is of the 
greatest importance that the public financier and the 
taxpayer should consider the many problems that 
arise in the field of public finance through the at- 
tempts on the part of the Federal Government, the 
states, and local jurisdictions to supplement their 
usual sources of revenue by a resort to public bor- 
rowing. During the last twenty years, particularly, 
every governmental jurisdiction and administrative 
unit in the United States has made unprecedented 
use of the borrowing power, thus creating increas- 
ingly serious fiscal problems which cannot be ig 
nored in any discussion of the field of public finance. 

While it is impossible in this essay to discuss these 
problems in detail, nevertheless the warning must 
be sounded that the people of the United States 
must very soon restrict public borrowing to its 
proper place in the field of public finance or face 
the possibility—nay, the extreme probability, of 
wholesale repudiation of public debts or the destruc- 
tion of the sources of revenue through excessive 
taxation. 


VIII. Administration of Public Revenues 
and Expenditures 


EI. HAVE now surveyed the two chief divisions 
W of the field of public finance, namely, the de- 
termination of the character and extent of public 
expenditures and the securing of adequate revenues. 
We come now to a third division of the field which 
is of increasing importance not only to the student 
of public finance but also to the practical public 
financier and to the taxpayer, namely, the adminis- 
tration of public revenues and expenditures. 

1. The Administration of Public Revenues.—The 
effective and economical administration of public 
revenues includes the following procedure: 

(a) The construction and the application of fun- 
damental economic and fiscal principles and rules 
for the equitable and systematic and efficient assess- 
ment of real property and personal and business in- 
comes for purposes of taxation. 

Until we set ourselves to the application of these 
principles, we cannot hope to solve the vexing prob- 
lems of tax delinquency, or of an equitable division 
of the tax burden between owners of realty and own- 
ers of business enterprises or of personal incomes. 
Without these principles to guide us, the end will 
be fiscal chaos. 

(b) The setting up of a system of control for the 
assessment and collection of taxes. 

Faulty assessments and laxity in tax collections 
are the greatest evils in local public finance in the 
United States today. These evils can be removed 
when the electorate substitutes business methods for 
petty political control in the conduct of local public 
affairs. 

(c) The careful conservation of funds collected. 
We are all well aware of the appalling waste of pub 
lic funds and vet we do nothing about it because 
of a lack of well developed and wisely and contin- 
uously directed public opinion. 
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(d) A workable division of revenues for the pur- 
poses of accounting and comparison, 


2. The Administration of Public Expenditures.- 
The administration of public expenditures should at 
least include the following propositions: 


(a) The construction of a suitable budget system 
and an effective plan of budget control. 


When public budgets become unbalanced and get 
out of control, we encounter the dangers of ill-con- 
sidered borrowing, monetary or credit inflation, 
and the possible bankruptcy of the public treasury. 
The only safe rule to follow in order to maintain a 
balanced budget is the simple one of keeping expen- 
ditures within income. 


(b) The construction of an accounting system 
which will show clearly and fearlessly the financial 
condition of every jurisdiction at convenient inter- 
vals, and which will also be an instrument of control, 
ensuring economy, accuracy, and honesty in the ex- 
penditure of public funds. 


Naturally a good accounting system must show 
the true state of affairs through the strict observa- 
tion of every rule governing cost accounting, else 
what has the appearance of being a true balance 
sheet, proves to be in reality a snare and a delusion. 


(c) The setting up of proper state control of local 
budgets, and of state and local expenditures, with 
the view of promoting the maximum of economy and 
efficiency in the conduct of the public business. 


(d) The devising of ways and means for the elim- 
ination of useless and costly duplication of expendi- 
tures through the consolidation of local administrative 
units and functions. 


Here again is one of the surest ways of relieving 
real estate and business from current heavy fiscal 
burdens. 


IX. Social and Economic Effects 
of Public Finance 


INALLY, the science of practical public finance 
must to an ever increasing decree include pre- 

cise studies of the effects of public finance on per- 
sonal economy and on commercial and industrial 
organization and administration. In this day of 
emotional theorizing in regard to the use of public 
finance as an agency for social reorganization and 
readjustments, we cannot stress too much or too of- 
ten the fact that public finance in the future as in 
the past cannot concern itself with any other func- 
tions than those connected with the raising of public 
revenues for the purpose of meeting necessary ex- 
penditures for purposes that cannot be as well attained 
by private initiative and enterprise. To be sure, any 
kind of taxation may result incidentally in changes 
in commercial and industrial organization; but we 
must all admit that there must be a minimum of such 
changes, else the primary purpose for which public 
finance exists will be defeated to the injury of every 
one concerned. . 


How then shall we conduct the business of public 


finance with the least possible detriment or injury 
to the economic structure? There is no simple and 


(Continued on page 756) 
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T THE very beginning of our public accounting 
A work, Otto Grundmann taught us a simple little 
device for getting the most out of a tax service. 
Every time we show it to someone else, it is adopted ; 
the mystery is that they didn’t think of it themselves. 


So we hereby broadcast 
it in the hope that you 
may find it a benefit. As 
you go through your 
service, seeking what 
you need, you may fre- 
quently want to make 
notes. The margins are 
not large; sometimes 
you probably have the 
urge to insert a whole lot 
of perfectly relevant 
material concerning 
cases in hand, right at 
the spot in the service 
where they belong. You 
can make such notes 
possible by punching 
holes in paper for insert 
to correspond with the 
CCH punching. That 
is usually a messy looking job, if you do it at all. 
On the other hand, a large supply of properly 
punched paper is yours free of charge. As you re- 
move from the binder any sheets which are super- 
seded, and which have print on only one side, don’t 
tear them. Run a colored pencil across the side 
with print, to indicate it is void; then keep the paper 
till you need it; and insert it ‘upside down in the 
binder where you want it. Same paper ; same punch- 
ing; perfect! 





LEWIS GLUICK, C. P. A. 
The Shoptalker 


“Ladies Invited” 


N ANSWER to several inquiries as to whether 


this Shop is strictly stag, we print the following 
letter: 


Ever since you printed that letter from “Mrs. Oldtimer” 
a few years back, Mr. Blank has been bringing home your 
shoptalk for me to read and enjoy. And I want to tell you 
that I like your department in its new environment. (Com- 
ments on picture deleted by the Shoptalker; we warned 
the Editor not to run it.) I may as well fess up that I 
think my husband’s life is a trifle easier since I’ve learned 
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Ewing Galloway, N.Y. 


through your columns that C. P. A.’s are all alike; and 
pretty human if you once get used to their peculiarities. 
I worked in an office before marriage, but did not keep 
books. I can hardly keep a check book now. And while | 
love my husband, his habits of precision, etc., got me ter- 
ribly peeved for quite a while. For example, he’ d help me 
wash dishes; tell me exactly how many pieces we'd used 
for the meal, even to counting the drip coffee pot as four 
(which of course it is), and then show me how we could 
have gotten along with many less. For a long while I 
thought him just stingy, and wondered that I had not 
noticed the trait during his courting days. But now I real- 
ize, (especially after having been to the Dallas convention 
with him) that C. P. A.’s are pretty much the same all over; 
thev just can’t help counting. 

Thanks, sister Blank. Be sure to buy Christmas 
seals. 


The Shoptalkers 


OTELL usa story, grandpa,” said the Kid, adopting 
an infantile tone of voice. 

“I’m afraid grandpa doesn’t know any to suit you,” 
replied Oldtimer. 

“Oh please, grandpa,” wailed the Kid (while the 
rest chuckled at his mimicry), “tell us the one about 
the big bad revenue agent, and how you saved the 
bee-yoo-tiful taxpayer princess.” 

“Not tonight,” parried grandpa. “You’ve heard 
that story often enough. But maybe Uncle Sinbad 
will spin you a yarn about pirates and shysters and 
whales and such like.” 

The Kid clapped his hands in mock glee. 
Uncle Sinbad, a new one!” 

Sinbad repressed a chuckle. “Well, if you will be 
a good boy and promise not to interrupt except when 
I am filling my pipe, and will go straight off to bed 
when I’m through, I will tell you one.” 

“Goody, goody!” said the Kid, and Dash and 
Blank spoke simultaneously, “May we listen too?” 
But Sinbad already had his pipe drawing and was off. 

“Once upon a time,” he began, “or I should say 
once upon the Times, there was a financial writer 
who didn’t know a thing about bookkeeping. He 
would draw the most beautiful charts and graphs 
and scales to illustrate his articles; and always the 
income was on the left side and the expenses on the 
right.” 

“Just like that movie Fred Lehn showed at our 
convention in October,” said Dash. 

“Mustn’t interrupt,” piped the Kid, 


“Please, 
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“That tone just suits you,” said Blank, but Sinbad 
kept to his course. “That was just what reminded 
me of this,” he said. 

“Well one day a C. P. A. who had read one of his 
articles wrote him to remonstrate. The writer sent 
back a lovely letter of appreciation, that a scholarly 
person like a C. P. A. should read his articles; and 
then said he could see no difference, as long as the 
figures were correct. So one day, the financial writer 
got into his chariot to go somewhere, and he turned 
into Thirty-first Street which is one of the very very 
few odd-numbered streets in New York City which 
is east bound; only the writer’s chariot was west 
bound. And a big policeman made him stop and turn 
around; and told him in a large voice just what 
difference it did make. And then the writer got a 
job balancing budgets for the New Deal. And that 
is why taxes are so high.” 

“Ts that all?” queried Oldtimer. 

“Oh no!” piped the Kid. “Now he’s going to tell 
us how the lovely new tax-saving-service knights 
came along and made the taxes behave.” 

“T wish I could,” said Sinbad. “But you see these 
weren't real knights; they were just . . .” 

“T know,” yelled the Kid. “They were just 
Esquires.” 

“Worse than that,” said Sinbad. “They were 
robber barons. They were sly creatures who sang 
sweet music into the ears of all the good citizens who 
passed by; so sweet that even some lawyers and 
accountants who should have known better, listened, 
and stopped and bought; and so got caught. And 
instead of helping to rescue the beautiful maiden 
taxpayers, the practitioners lost their green cards; 
and if the post office inspectors and the G men don’t 
come along pretty soon and rescue them, a whole lot 
of people are going to be just eaten up alive.” 

“Oh dearie me,” said the Kid. “And can’t we do 
anything about this? It’s just breaking my heart.” 

“Certainly,” said Sinbad. “We can stick to really 
truly knights, the good old established tax services; 
and keep on the right side of the street; and not try 
to go the opposite way on a one-way street; and so 
we won't have big policemen yell at us; or have 
robbers put us in dungeons.” 

“That’s a good yarn,” said Oldtimer. And Dash 
and Blank nodded agreement. But the Kid com- 
plained. 

“You said, grandpa, Uncle Sinbad would tell us 
about whales.” 

“Listen,” said Sinbad. “You’ve had your yarn. If 
you're not satisfied without whales, I’ll give you 
some, with a cat-o-nine tails. Wales! Get it! And 


then you will have something to wail about.” 
The Kid got it. 


Buy Christmas Seals Early! 


Meetings 


A valued correspondent sends us the following, 
which we have slightly condensed: 


Excepting for a stray tax return, I gave up public prac- 
tice years ago. I have a fine and lucrative position, which 
is peculiar in that my work is largely done at night. For 
that reason I rarely get to professional meetings. And it 
is one of the big regrets that day meetings such as the 
N. Y. and N. J. Societies held annually are so few. The 
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regular meetings of such organizations constitute a post- 
graduate course in accountancy; and the man who absents 
himself therefrom is guilty of several things (or at least 
one of them). Either he is conceited and thinks he knows 
it all. Or he is cowardly and fears that by going to these 
meetings he will confess his ignorance. Or else he is just 
plain lazy. Not once in a hundred times is it really im- 
possible for a man to get to meetings. It is noteworthy 
that the biggest men in the profession, and the most suc- 
cessful, are the most often seen at the meetings. I know 
(i) Sees almost never goes; but he is merely the ex- 
ception that proves the rule; and it may be noted that his 
partner is rarely absent, so someone in the firm gets the 
benefit of what is to be learned. 

It is quite true that many of the subjects lectured are 
elemental. But sometimes it is desirable to brush up on 
fundamentals. It is equally true that some very fine ac- 
countants, experts in their lines, are miserable platform 
performers. Nevertheless, much can be learned; and the 
man who never goes to learn is confessing what in my 
opinion is, ninety-nine times out of a hundred, an appall- 
ing inferiority complex. A couple of years ago I sneaked 
away from work one night to get to a tax meeting. As 
we were leaving, I heard one young squirt say to another: 
“Well, this is a waste of time; those big shots never tell 
you any secrets.” The other said: “Of course.” But a man 
who stands near the top of the profession (he’s a lawyer 
and a C, P. A. both) when it comes to taxes, told me: 
“That was a fine session; I got a whole lot of benefit out 
of it.” 

The meeting at Asbury Park, N. J. on September 
12, was not, as described in page 648 of our Novem- 
ber issue, of the New York Society of C. P. A.’s, but 
of the New Jersey Society. The error arose from 
the fact that Dr. Klein is a past president of the 
N. Y. group. And, incidentally, have you noticed 
the number of Phi Beta Kappas in the Tax Macazine. 
Of late it includes Miss Marion J. Harron, page 574 
in the October issue; Dr. Joseph J. Klein, page 648 
et seq. in November. 


Fight Tuberculosis! Buy Christmas Seals! 


Taxes 


HE N. Y. Hearld-Tribune gave over a half- 

column discussion on November | to the case of 
Mulcahey et al., on which the B. T. A. had handed 
down a decision on October 28. As a straight matter 
of tax law, we think the Board was O. K. But the 
political implications, if the Board is upheld, is what 
worries the industrial corporations. Briefly, the Com- 
missioner contended that employees of the Port of 
N. Y. Authority, admittedly a governmental body, 
who operated a building, leased for warehousing and 
other purposes, were not performing a true govern- 
mental function; and their compensation was tax- 
able. For further details see 364 CCH 7407. 


What appears to be an unjust ruling has been 
handed down by D. S. Bliss, deputy commissioner, 
on the Social Security Act: 

The $3,000 limitation applies only if the remuneration 
received by an employee from the same employer exceeds 
$3,000. If the employee has more than one employer dur- 
ing the year, the limitation applies to each employer. If 
an individual receives $5,000 from employer A and also 
$2,000 from employer B for the same calendar year, A is 
liable for the tax on the first $3,000 and B for the $2,000. 

In other words, while both employers, and the 
employees are taxed, on an aggregate of $5,000, 
the employee can not obtain benefits greater than if 
he had worked the whole year for one employer for 
not over $3,000. We don’t think that the law con- 
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templated any such “velvet” for the government, or 
that the courts can uphold the ruling. The election 
leaves no doubts as to the wishes of the people in 
regard to the Social Security Act; but it will fail 
as did prohibition (and remember the majority 
wanted it to begin with) if such rulings are made, 
and attempted to be enforced. 





For a perfect clincher for the natural business 
vear, consider the following extract from Medical 
Economics, a Rutherford, N. Y., publication: 

We can think of no more interesting program for a 
medical association’s December or January meeting than 
having a good C. P. A. come and talk about income taxes. 
If you need a C. P. A. for yourself, you can probably ex- 
change your medical services for his tax service. It is a 
sad fact that 50 per cent of all the C. P. A.’s work is done 
in the first 75 days of the calendar year; and after March 


15 most C. P. A.’s need a doctor, 1 hospital, a rest cure, or 
all of them. 


Thanks, Brother Richardson. We know that you 


will approve of our insistence that everybody buy 
Christmas Seals. 


What Do You Expect of Your C. P. A.? 


J UST ask the question of any group of three or 
more business executives, and in thirty seconds 
you'll be echoing George Burns’ plea to Gracie 
Allen: “Quiet puleeze.” For they will all want to 
talk at once, and disagree. Verily a C. P. A. must 
be all things to all business men. But now for some 
of the funny things C.-P. A.’s are called upon to 
do—and, what is more, do. 

A fraternal lodge wanted to get a prominent public 
man to address its “good citizenship” meeting. “Ask 
the auditor. He knows everybody.” 

“T’ve got to send a check to my wife in the 
mountains. Write me a good letter to go with it.” 

“My son wants to be a chiropodist. You’ve been 
to college. Should I let him?” 

“The editor of my trade paper insists I must write 
him an article. You do it for me.” 

“T’ve got to make a speech at the Widget Dealers 
Convention tonight. What shall I say?” 

“When you are at your convention in Dallas, please 
stop over in Austin and see if you can collect that 
account Blank & Blank have owed me for five years.” 

“My wife just phoned one of our dinner guests is 
sick, and that would make 13 at the table. You’ve 
got to come.” 

“T’ve got a big prospect coming in today from the 
West. I’ve promised to take him to lunch at the Two 
College Club. Yes, I know I’m not a member, but 
you are.” 

“You get around a lot. What’s the best show in 
town? How dol get there?” 

“My bookkeeper’s hands sweat so much it spoils 
his books, but he’s a good boy and needs the job. 
What should I do?” 

It’s at requests such as the last that C. P. A.’s 
must balk. The only lawful answer is “Ask a 
physician.” Similarly, although C. P. A.’s must pass 
an examination in law (lawyers don’t have to know 
anything about bookkeeping), they are not allowed 
to practice law. Drawing wills, writing corporate 
minutes, examining titles, are strictly the duties of 
an attorney. The accountant may and should cooperate 
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with the lawyer. But he is not one, by reason of his 
certificate, although some three percent of the nation’s 
15,000 C. P. A.’s are also admitted to the bar. 

So we revert to the opening question. What is 
expected of a C. P. A.? What unusual service has 
a C. P. A. performed outside the scope of the 
customary audit and tax work? Tell us about it. 
We want to know. 


Problems 


O MATTER how often the “bonus before taxes— 

taxes after bonus” problem appears on C. P. A. 
exams, they cause trouble. Accordingly we take 
pleasure in printing the problem given on the October 
examination in New York; with solution by Mr. H. L. 
Seidman, C. P. A. (“positively not connected with 
any other firm of similar name”) : 


A & B, equal partners, employed C under an agreement 
which provided that C was to receive as compensation an 
amount equal to two-thirds of a partner’s share of the 
profit, but not less than $5,000, per annum. N. Y. imposes 
a tax on unincorporated business of 4 per cent of the net 
income in excess of $5,000, after deducting compensation 
to the owners of not more than $5,000 to each individual 
and not more than 20 per cent of the net income before 
deducting the compensation. The net income of A & B 
before compensation of A, B & C was $30,000. Compute 
the distribution. 

Let x equal C’s share. Then 4x equals income after de- 
ducting C’s share and tax, and A & B get 1%x each. 
$30,000—x—20% ($30,000—x)—$5,000 equals 
$19,000—4x, which is taxable at 4%. 


Therefore: 


4x 16x 
— ($19,000 — —) equals $760 — —— equals tax 
100 5 500 | 


16x 
and 4x plus (760 — — equals $30,000. 


Clearing the fraction for x, the answer is $7,368.95. 


Prootz Gross TRCOME «.. «0.2 6 ccciecisdccnteaacivn $30,000.00 
Gye as ok ee 7,368.95 
Income to. Aland TH | cnc esce ces $22,631.05 

Allowable deduction for partners, 20% thereof 4,526.21 

Specific exemption ne ees yy 5,000.00 

Taxable income ....... eee 0 se: . 13,104.84 

4% tax thereon .... re. ; eae 524.19 

Income before taxes .............. teens sgans > QEEBIOUS 

NEI ee Nee ett ee esc, hc eure atenr ee 524.19 

Balance to be divided ... ee Ce . $22,106.86 

One-half toGach.. ....... .c.s.2.240: nes .. 11,053.43 


Two-thirds of latter amount to C. 

And please don’t send us any more such problems 
unless you send with it a varityper. Our machine 
has no plus or equals signs. 


Big Three Accountants 


COUPLE of years ago we noted in this shop 

that there were very few C. P. A.’s from the 
old “Big Three” colleges. Apparently their prestige 
in this new profession was no greater than in new 
football. We are pleased now to report that two 
Yale men are now the executive managers of the 
two largest accounting organizations in this country. 
John Carey is secretary of the American Institute 
of Accountants, which since the merger has over 
5,000 members. Wentworth Gantt is executive sec- 
retary of the New York State Society of C. P. A.’s 
which has 2,400 members at last count. 
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THE 1936 FEDERAL CORPORATE 
SURTAX 


Merle H. Miller, Member of the Indianapolis, 
Indiana Bar 


12 Indiana Law Journal, October, 1936, 
p. 19-46 


The corporate tax under former Federal 
revenue acts was levied upon the net in- 
come received by a corporation, and the 
determination of that net income and the 
tax thereon was principally a question for 
the accountant. Under the new Revenue 
Act of 1936, however, a new surtax is lev- 
ied which is dependent not upon the receipt 
of income, but upon the corporate action 
taken during the taxable year in regard to 
the disposition of that income. In general 
the amount of surtax is determined by 
whether the corporation has retained its 
income, or has paid dividends in cash or 
securities or stock dividends that consti- 
tute taxable income to stockholders, or has 
retained the income pursuant to certain 
specific written contracts binding the cor- 
poration to so retain the yearly net income. 
The tax may be incurred when a corpora- 
tion has a deficit, or a corporation may 
escape tax and yet retain a surplus many 
times its capital stock, and it is possible 
for a corporation to incur a surtax liability 
when it has no undistributed net profits. 

Section 14 of the Act provides that from 
the net income of the corporation shall be 
subtracted any interest from United States 
Government obligations. The figure thus 
obtained is called the “Adjusted Net In- 
come” and with certain exemptions a sur- 
tax is imposed on any part of this sum 
which has not been paid out as dividends 
by the corporation during the taxable year, 
or retained by the corporation pursuant to 
written contracts executed prior to May 1, 
1936, prohibiting the corporation from 
making dividend distributions out of the 
sums so retained. The first ten per cent 
of this adjusted net income which is re- 
tained as undistributed net income by the 
corporation is taxed at the rate of seven 
per cent. The Act grants a specific credit 
whereby the first five thousand dollars re- 
tained by the corporation is taxed at only 
seven per cent even though this five thou- 


sand dollars may be greater than ten per | 


cent of the adjusted net income. The rates 


then increase as the percentage of the ad- 
| justed net income which has not been dis- 
| tributed increases, the rates going up to 
| twenty-seven per cent on the last forty 
| per cent of the adjusted net income which 
| has not been distributed by the corporation. 


Subsections 26-c-2 of the Act are in- 
|tended to give relief in those instances 
| where a corporation is prevented from pay- 
ing out dividends by the provisions of a 
written contract either restricting payment 
of dividends, or requiring a certain amount 
to be set aside for payment of a debt. It 


is not every contract which might operate | 


to restrict the payment of dividends that 
will entitle the corporation to credit for the 
sums so withheld, but only those written 
contracts executed prior to May 1, 1936, 
which satisfy the conditions prescribed in 
the Act. The Commissioner of Internal 
Revenue has ruled that a contract does not 
restrict the payment of dividends within 
the meaning of the Act if it restricts pay- 
ments of dividends in one form only and 
leaves the corporation free to declare divi- 
dends in other forms. Credit under this 
section is limited also to those written 
contracts containing a provision which 
“expressly deals with the payment of divi- 
dends.” The Commissioner has ruled that 
contract provisions merely requiring a cor- 
poration to set aside periodically a sum 
to retire its bonds does not meet the re- 
quirements of the Act. On the other hand, 
if the contract requires that a certain sum 
be set aside out of the earnings and profits 
before dividends can be paid, then credit 
may be claimed under the Act. It is under 
this subsection of the Act that credit must 
be taken for sums set aside for retirement 
of preferred stock issues, since the obliga- 
tion of a corporation to meet maturities on 
its preferred stock is not a debt so as to 
entitle the corporation to credit under the 
succeeding section of the Act for sums so 
set aside. The Commissioner has ruled 
that a corporate charter does not consti- 
tute a written contract within the meaning 
of Section 26-c, so that the corporation 
would be forced to pay a surtax for not 
paying out dividends which it was re- 
stricted from paying out by the terms of 
the charter. To assess a tax in the form 
of a penalty for failure to do that which it 
is legally impossible to do is so repugnant 
to the common standards of justice that 
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it would not be surprising if the courts 
should overrule the Commissioner on this 
point. This subdivision is so worded that 
the credit given is not the amount which 
is restricted by the terms of the contract, 
but is the difference between the adjusted 
net income which the corporation is charged 
with distributing, and the total amount 
_which can be distributed without violating 
the provisions of the written contract as 
| specified in the Act. It is the amount that 
a corporation can not distribute that is 
| given as a credit. Thus a corporation 
would have to use up its accumulated sur- 
plus out of which it could declare dividends 
before it could obtain the benefit of am 
credit under this section of the Act, unless 
the contract were so worded as to restrict 
dividends out of accumulated service. 


Subdivision 26-c-2 gives credit for any 
sum required to be set aside out of the 
yearly earnings pursuant to the terms of 
a written contract executed prior to May 
1, 1936, for the payment of a debt con- 
tracted on or before April 30, 1936. The 
credit here given is for the amount actu- 
ally set aside and any existing surplus out 
of which dividends might be declared does 
not enter into the computation as it did 
under subsection 26-c-1. The Commis- 
sioner has ruled that it is only written 
contracts that expressly deal with the dis- 
position of earnings and profits that may 
be the basis for credit under this section. 
If a contract comes within the definition 
of both of the above subsections, then only 
that section which allows the greater credit 
shall be applied. 

A dividend is defined in the Act as a dis- 
tribution made out of earnings and profits 
of the corporation accumulated after Feb- 
ruary 28, 1913, or out of the earnings an 
profits of the taxable vear. Thus it is pos- 
sible for a corporation which has a deficit 
at the beginning of the taxable year to 
make a distribution out of its earnings and 
profits for the taxable year, which distrt- 
bution would be counted as a dividend even 
though the earnings and profits were not 
sufficient to make up its preexisting deficit. 
The term “earnings and profits” is not sy- 
nonymous with “net income” as defined in 
the Act. The latter is an arbitrary figure 
arrived at by first adding the income of thie 
| corporation from all sources and from that 
total making certain statutory deductions 
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There are many deductions that a corpora- 
tion must make in determining its earnings 
and profits which are not permitted in com- 
puting its net income, so that the “net in- 
come” of a corporation may far exceed its 
“earnings and profits” out of which divi- 
dends must be declared in order to entitle the 
corporation to credit for dividends paid. In 
such case a corporation would be charged 
with distributing a certain amount as divi- 
dends, which amount even if distributed 
would not entitle the corporation to a 
dividend credit. 


Credit is given only for dividends actu- 
ally paid during the taxable year. A divi- 
dend is regarded as paid when it is 
received by the stockholder. The thing dis- 
bursed must be received by the shareholder 
during the taxable vear, and merely cred- 
iting the shareholder on the books of the 
corporation is not sufficient. If the distri- 
bution by the corporation is made in cash, 
then the dividend credit is the amount paid 
to the stockholders out of the earnings and 
profits of the corporation, provided the dis- 
tribution results in a taxable income to the 
stockholders during the taxable vear. Or 
if the distribution is a liquidating dividend, 
then the corporation is entitled to a divi- 
dend paid credit for the portion of the liqui- 
dating dividend which is properly chargeable 
to earnings and profits accumulated after 
February 28, 1913, although the receipt of 
such liquidating dividend might not be tax- 
able income to the stockholder, due to the 
fact that liquidating dividends are now 
treated the same as capital exchanges. If 
the dividend is paid in some medium other 
than cash, then the dividend credit to the 
corporation is more difficult to determine. 
If the corporation should make a distribu- 
tion in property which it owned, then the 
taxable income received by the stockholder 
would be the fair market value of the 
property at the time it was received. The 
dividend credit to the corporation, however, 
would be either the fair market value of 
the property distributed, or the cost of the 
property to the corporation, which ever 
figure is lower. If a corporation had previ- 
ously purchased its own stock as an invest- 
ment and then distributed such stock as a 
stock dividend, the same rule would be ap- 
plied, although if it were to issue new stock 
as a stock dividend, then the dividend credit 
to the corporation would be the fair market 
value of the new stock in the hands of the 
stockholders. If the corporation pays a 
dividend in its own obligations then the 
“dividend paid” credit is the face value of 
the obligation or the fair market value, 
whichever is lower. If the fair market 
value is lower, then the corporation would 
receive an additional dividend credit of the 
difference between the fair market value 
and the face value whenever the obligations 
were redeemed by the corporation. 


A corporation may obtain a credit for 
dividends paid by issuing its own stock as 
a dividend provided the stock dividend rep- 
resents taxable income to the stockholder. 
The Commissioner of Internal Revenue 
has stated in the new regulations that 
where there is outstanding common and 
preferred stock, a stock dividend of com- 
mon stock to preferred stockholders con- 
stitutes a taxable dividend to the holders 
of the preferred stock, and that a stock 
dividend of preferred stock issued to com- 
mon stockholders constitutes a taxable div- 
idend to the holders of the common stock. 
No indication is given as to what would 
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| be the attitude of the Department in the | 
case where only one class of stock was 
outstanding and a dividend is paid in stock 
of a new class. If an election is given to 
the stockholder to receive stock or cash, 
then the entire distribution is a taxable 
dividend. In such case no method is pro- 
vided in the Act for the computation of the 
dividend credit. 


If a corporation should pay dividends in 
excess of its adjusted net income for the 
taxable year 1936, or any year thereafter, 
the extra credit may be carried forward 
and used as a dividend credit to the extent 
needed during the following two years. 


The most frequent criticism levelled at 
the new Revenue Act is that it prevents 
corporations from retaining earnings to 
meet future contingencies. There may be’ 
instances where a corporation may be 
caught with no way of escaping the surtax, 
but such instances will doubtless prove to 
be the exception, and minor changes in the 
Act should relieve against those injustices. 
For example, if a corporation has $100,000 
remaining after paying the Federal normal 
tax, the corporation could retain the entire 
$100,090 and yet avoid the payment by the 
corporation of any surtax thereon by any 
of the following methods: 


1. Retain the $100,000 and declare a divi- 
dend in obligations of the corporation. 


2. Retain the $100,000 and declare a stock 
dividend in a different type of stock such 
as would represent taxable income to the 
stockholders. 


3. Retain the $100,000, declare a stock 
dividend of the same type of stock as that 
outstanding, and with the stock dividend 
give the shareholder an option of obtaining 
cash instead of the stock. 


4. Retain the $100,000 and issue to the 
stockholders rights to subscribe for new 
stock, which rights would have a value 
equal to the earnings so retained. 


5. Distribute the $100,000 as a cash divi- 
dend and prevail upon the stockholders to 
reinvest the amount received by them in 
the corporation. 


THE UNDISTRIBUTED PROFITS 
TAX AND THE INVESTOR 


Benjamin Graham, Lecturer in Finance, 
Columbia University 


46 Yale Law ck November, 1936, 
p. 1-18 


Congress has been concerned for many 
years with the question of the distribution 
or retention of corporation profits, insofar 
as such corporate policies affect the tax 
revenue. Beginning with the Revenue Act 
of 1921, a penalty surtax of twenty-five per 
cent was levied on the entire net income of 
corporations “formed or availed of for the 
purpose of preventing the imposition of 
surtax upon its shareholders through the 
medium of permitting earnings or profits 
to accumulate instead of being divided or 
distributed.” In the 1936 Revenue Act Con- 
gress extended the idea of the penalty tax 
to apply to all undistributed earnings, re- 
gardless of the motive of their retention. 
It evidently was the purpose, and it will 
undoubtedly be the effect, of the Revenue 
Act of 1936 to induce corporations gener- 
ally to pay out in dividends a larger por- 
tion of their profits than heretofore. 


ON TAXATION 
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From the tax standpoint, the Revenue 
Act of 1936 unquestionably imposes a heavy 
additional burden upon stockholders. The 
effect of the Revenue Act is to tax corpo- 
rate earnings upon both a corporation and 
a partnership basis. If all earnings are 
distributed in dividends the profits will first 
bear the regular corporation tax of be- 
tween eight per cent and fifteen per cent 
and also the capital stock-excess profits 
combination tax, amounting to not less 
than one per cent of income. The balance 
will then be subject to full normal tax and 
surtax in the hands of the individual stock- 
holders. The penalty imposed on retained 
earnings will prevent any substantial es- 
cape from this double taxation. It cannot 
be fairly said that the new law removes the 
inequalities in tax status as between stock- 
holders and members of partnerships. It 
has indeed very largely eliminated the tax 
advantage formerly enjoyed by wealthy 
stockholders, but it has placed all other 
stockholders at a great tax disadvantage as 
compared with partners. The smaller the 
stockholder the greater proportionately is 
this additional handicap. 


The criticisms of the Undistributed Prof- 
its Tax have for the most part taken it for 
granted that corporations now have but 
two alternatives: either to denude them- 
selves of substantially all their earnings or 
else pay a crushing penalty tax. If this 
were so, it would undoubtedly work great 
hardship, although needed additional capi- 
tal might still be raised in most cases by 
the private or public sale of securities. But 
the new law supplies an important third 
alternative, namely, that corporations may 
retain but capitalize any desired portion of 
their earnings. Such capitalization of re- 
tained earnings may be effected in at least 
four different ways: 

(1) By the payment of taxable stock divi- 
dends; 

(2) By the declaration of optional divi- 
dends, payable either in cash or stock, so 
arranged as to result in the payment of 
stock only; 

(3) By the declaration of cash dividends 
accompanied by an attractive right to pur- 
chase stock therewith; 

(4) By the use of part-paid shares, and 
the calling of payments thereon coincident 
with the declaration of cash dividends. 

The 1936 Revenue Act provides that 
stock dividends shall be valued for taxation 
at their fair market value at the time of 
payment and shall create a corresponding 
“dividends paid credit” for the benefit of 
the corporation. A corporation may pre- 
sumably adopt the device of declaring a 
taxable dividend payable in preferred stock 
which is in turn convertible for a brief pe- 
riod into the common stock on attractive 
terms. The result will be the prompt con- 
version of the stock dividend into addition- 
al common, with a final set-up equivalent 
to that produced by an ordinary stock 
dividend. 


Section 115 (f) (2) of the new Revenue 
Act states that if a dividend may be taken 
either in cash or in stock at any stockhold- 
er’s option, it shall constitute a taxable 
dividend in the hands of all stockholders 
receiving it, regardless of the medium in 
which it is paid. A company could declare 
a dividend payable either in common stock 
worth five dollars or at the rate of one cent 
in cash. It may be doubted, however, 
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alty tax by making its income taxable to 
the individual stockholders. 
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liberal dividend policy in relation to earn- 
ings. 




















employed in the business, the management 

















holders. The advantage of retaining earn- 
ings rather than selling new stock seems 
to accrue to the management, rather than 
to the stockholders, in that there does not 






































earning an adequate return upon surplus as 
upon capital funds. 


Certain problems and objections present 
themselves. First, how will stockholders 
find the money to pay income taxes on 
dividends received in the form of stock? 
This question seems to be part of the gen- 
eral problem of obtaining the cash to pay 
individual taxes on business earnings. In 
most cases the cash distributions will be at 
least sufficient to take care of the stock- 
holders’ tax bill for both the cash and the 
stock dividends combined. The second 
question relates to the building up of re- 
serves for the purpose of maintaining cash 
dividends and meeting losses in bad years. 
There is really no connection between a 
balance sheet surplus and surplus cash. A 
company may have a large accumulated 
surplus and yet be short of cash—the sur- 
plus earnings having gone into other as- 
sets or to pay liabilities. On the whole it 
does not appear to have been the well-de- 
fined policy of leading corporations to 
build up a substantial cash reserve out of 
the profits of prosperous years. The use 
of taxable stock dividends will enable cor- 
porations to build up their cash holdings 
almost as freely under the new surtax as 
previously. 


There remains the question of the effect 
of the new tax upon creditors, particularly 
bondholders. If the penalty tax will make 
for improvident corporate policies, cred- 
itors as well as stockholders would of 













































































































































































whether on such state of facts the courts 
would hold that the dividend was in es- 


“true stock 
dividend made lawfully and in good faith,” 


The method of offering subscription 
rights simultaneously with the payment of 
a cash dividend, and involving the same 
amount, has also been used in the past. By 
making the subscription price of the addi- 
tional stock appreciably lower than its mar- 
ket value, the corporation can be sure the 
right will be exercised and the cash divi- 
dends returned to its treasury. The tax- 


declared, which is presumably less than the 
market value of the stock ultimately re- 


The application of cash dividends to the 
perhaps unknown to this country, but is 
not unusual abroad. Theoretically it should 
be possible to issue such partially paid 
shares with a charter provision to the ef- 
further payment 


dentally with the declaration of an equiva- 
lent cash dividend. Evidently such payment 


vice to relieve the corporation of the pen- 


Such a device 
would seem, however, to be quite legitimate 


is reason to believe that stock 
prices generally will benefit from a more 


Broadly speaking, it may be said 
that if additional capital can be profitably 


can always get it from old and new stock- 


seem to be the same responsibility for 
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bond investments in general is not meas- 
ured by or predicated upon the expectation 
of a substantial reinvestment of future 
profits in the business. Bonds are bought 
on the basis of the past earnings record, 
the present financial status, and the general 
view as to future prospects. The new law 
may seem to interfere with proper sinking 
fund arrangements for future bond issues, 
since such sinking fund payments may not 
be deducted from earnings subject to the 
pressure tax. However, the typical bond 
sinking fund represents the application of 
funds reserved for depreciation and deduct- 
ed from earnings before calculating the in- 
come subject to tax. From an accounting 
standpoint, moreover, the sinking fund 
payment itself is not a deduction from earn- 
ings at all, since the company’s funded 
debt is increased in virtually the same 
amount as the cash expenditures. 


The burden on corporate earnings is now 
excessive as compared with that on unin- 
corporated enterprise. This is particularly 
true if state corporation taxes are taken in- 
to account. The Act also tends to impose 
heavy taxes upon amounts which are really 
not earned at all. In enterprises of many 
sorts, the factor of obsolescence is a seri- 
ous one. The actual practice has been to 
consider the accumulated surplus in part 
as an obsolescence reserve, by means of 
which rather heavy charge-offs against 
property account might be made from time 
to time as the obsolescence matures. The 
1936 Act will not permit such obsolescence 
to be provided for either by a specific 
charge against earnings or by accumulating 
a general surplus. When the loss through 
obsolescence is actually realized, a deduc- 
tion therefor may not even be allowed 
against the current year’s earnings if the 
obsolete property is disposed of by sale 
at a loss. Under the older Revenue Acts 
business losses could be carried forward 
against the business profits of the succeed- 
ing two years. This privilege was with- 
drawn in 1932. The 1936 Act permits a 
carry-over of dividends paid in excess of 
earnings in calculating the Undistributed 
Profits Tax. But full corporation and in- 
dividual taxes must still be paid on the 
earnings of all profitable years without any 
credit for net losses in other years. 

The chief result of the undistributed 
profits tax will not be the disruption of 
American business policies but rather the 
imposition of considerably higher aggre- 
gate taxes upon corporations and their 
stockholders. 


THE SURTAX ON UNDISTRIBUTED 
PROFITS OF CORPORATIONS 


Homer Hendricks, Member of the District of 
Columbia Bar 


46 Yale Law Journal, November, 1936, 
p. 19-51 


The Surtax on Undistributed Profits is 
technically imposed, not directly on undis- 
tributed profits, but rather upon “the net 
income of every corporation” at rates de- 
pendent on the ratios between “undistrib- 
uted net income” and “adjusted net 
income.” The process for arriving at the 
amount of the surtax may be thus out- 
lined: 


course be harmed thereby. The safety of 
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First, compute the adjusted net income 
which is defined as meaning the “net in- 
come” minus the sum of (a) the normal 
tax imposed by Section 13; (b) the credit 
provided in Section 26 (a) for interest on 
certain obligations of the United States 
and government corporations; (c) the 
amount allowed as a credit under Section 
26 (d), to a holding company affiliate; and 
(d) the amount allowed as a credit under 
Section 26 (e) to a national mortgage asso- 
ciation created under Title III of the Na- 
tional Housing Act. 


Second, compute the “undistributed net 
income” which is defined as the adjusted 
net income minus the sum of the dividends- 
paid credit provided in Section 27 and the 
credit provided in Section 26 (c), relating 
to contracts restricting dividends. 


Third, the amounts of the undistributed 
net income and adjusted net income having 
been arrived at by the statutory formulae, 
the tax is then imposed, by the wording of 
the Act “upon net income,” but in effect 
and in actuality on the undistributed por- 
tion of the net income, according to rates 


set by Section 14 (b). 


Under Section 14 (d) banks as defined in 
Section 104; insurance companies subject 
to the tax imposed under Sections 201, 204 
or 207; corporations which, by reason of 
deriving a large portion of their gross in- 
come from sources within a possession of 
the United States, are entitled to the bene- 
fits of Section 251; corporations organized 
under the China Trade Act of 1922; and 
joint stock land banks organized under the 
Federal Farm Loan Act are exempt from 
the surtax on undistributed profits. Cer- 
tain other classes of corporations, enumer- 
ated in Section 101, are also exempt from 
surtax as well as the normal tax on corpo- 
rations. Foreign corporations are likewise 
exempt from the surtax. Domestic corpo- 
rations which are in bankruptcy, or are 
insolvent and in receivership are also ex- 
empt. 

In addition, a “specific credit” 
ed by Section 14 (c): 

“(1) Specific Credit—If adjusted net in- 
come is less than $50,000, there shall be 
allowed a specific credit equal to the por- 
tion of the undistributed net income which 
is in excess of 10 per centum of the ad- 
justed net income and not in excess of 
$5,000... . 

The — Regulations state that the 
credit shall be “an amount equal to the 
excess of $5,000 or the total undistributed 
net income, whichever is less, over ten per 
cent of the adjusted net income.” 

The credits allowed in the computation 
of the “adjusted net income” are: (1) the 
normal tax on corporations imposed by 
Section 13; (2) interest received on certain 
obligations of the United States and on 
obligations of Government corporations, if 
such income is included in gross income 
under Section 22 of the Act, provided that 
such government corporation is an instru- 
mentality of the United States and if under 
the statute authorizing the issue of such 
obligations by the corporation such inter- 
est is exempt from normal tax when re- 
ceived by individuals; (3) the amount of 
the earnings or profits which the Board of 
Governors of the Federal Reserve System 
certifies to the Commissioner as devoted 
by a holding company affiliate during the 
taxable year to the acquisition of readily 


is provid- 
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marketable assets other than bank stock in 
compliance with Section 5144 of the Re- 
vised Statutes. The aggregate of the cred- 
its allowable under this provision for all 
taxable years cannot, however, exceed the 
amount required to be devoted under Sec- 
tion 5144 to such purposes; (4) the amount 
of the earnings or profits which the Fed- 
eral Housing Administrator certifies to the 
Commissioner as applied by a national 
mortgage association, created under Title 
III of the National Housing Act, during 
the taxable year to the acquisition of such 
reserves as the Administrator may require 
under the provisions of Section 303 of that 
Act. 


In the second computation, by which the 
amount of undistributed net income is de- 
termined, there is deductible from the ad- 
justed net income “the credit provided in 
Section 26 (c) relating to contracts re- 
stricting dividends. The Act recognizes 
two general types of contracts in respect 
of which relief is given: (1) those which 
prohibit or limit the payment of dividends 
within the taxable year; and (2) those 
which require the payment, or irrevocable 
setting aside, of a portion of the earnings 
or profits of the taxable year for the dis- 
charge of a debt incurred on or before 
April 30, 1936. Concerning contracts which 
place a prohibition on payment of divi- 
dends, the Treasury Regulations state that 
“the charter of a corporation does not con- 
stitute a written contract executed by the 
corporation within the meaning of Section 
26 (c) of the Act.” 


The Regulations state that if an amount 
can be distributed within the taxable year 
as a dividend in one form (as, for example, 
in stocks or bonds of the corporation) 
without violating the provisions of the re- 
strictive contract, but cannot be distributed 
as a dividend in another form (as, for ex- 
ample, in cash) without violating such pro- 
visions, the amount is one which, under 
Section 26 (c) (1), can be distributed with- 
in the taxable year as a dividend, and is 
therefore not to be allowed as a credit. 
The Regulations also conclude that if an 
amount can be distributed at one time 
without violating the provisions of a con- 
tract, but cannot be distributed as a divi- 
dend at another time within the taxable 
year without violating such provisions, the 
amount is one which can be distributed 
“within the taxable year” without such vio- 
lation resulting. 


The requirement that the provisions of 
the contract “expressly” deal with the pay- 
ment of dividends is not satisfied if (a) a 
corporation is merely required periodically 
to set aside a sum to retire its bonds, or 
(b) the contract merely provides that 
while the bonds are outstanding the cur- 
rent assets shall not be reduced below a 
specified amount. 


It would seem that Section 26(c) (1) prob- 
ably contemplates that only “amounts” of 
“adjusted net income,” and not any of the 
income of previous years, shall be taken in- 
to account in determining whether or not a 
distribution of dividends would violate the 
terms of a contract restricting distribution. 
If that be true, the Treasury position that 


the earnings or profits on hand at the be- 


ginning of the year need be considered in 
the circumstances stated, 
pecially in view of the fact that Section 


26 (c) (1) is a relief provision which should 
be liberally construed in favor of the tax- 


payer. 
posed by the statute that the 
which can be distributed” will never be in 
“excess” of the “adjusted net income. 
amounts which can be distributed may be 
much in excess of the adjusted net income, 
if the accumulated earnings of prior years 
are to be considered. 
express language of the statute that in or- 
der for the provision to become operative, 
there must be one or more contracts of the 
specified type restricting the payment of 
dividends; the adjusted net income is thus 
invariably in excess of the amounts which 
can be distributed without violation of the 
provisions of such a contract resulting. 


having outstanding bonds is not entitled to 
a credit under 
merely requiring it either (a) to retire an-: 
nually a certain percentage or amount of 
the bonds, or 
fund sufficient to retire the bonds at ma- 
turity, or (c) to pay into a sinking fund for 
the retirement of bonds a specified amount 
per thousand feet of timber cut or per ton 
of coal mined, or (d) to pay into a sinking 
fund for the retirement of bonds an amount 
equal to a certain percentage of gross sales 
or gross income. The term debt as used in 
Section 26 (c) (2) is construed by the 
Regulations as not including “an obliga- 
tion of the corporation to a shareholder, 
as such, as distinguished from a creditor.” 
Thus, amounts paid or set aside in respect 
of the retirement of preferred stock, pur- 
suant to an agreement underlying the 
preferred stock issue, are not to be consid- 
ered as paid or set aside for the discharge 
of a debt. 


distributed net income” there is subtracted 
from the adjusted net income, besides the 
credit provided in Section 26 (c), relating 
to contracts restricting dividends, 
amount of a dividends-paid credit. 

latter credit is defined in Section 27 (a) as 
“the amount of dividends paid during the 
taxable year.” 
mulated after February 28, 1913 are on 


is incorrect, es- 
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Moreover, it is evidently presup- 
“amount 


” The 


It appears under the 


The Regulations hold that a corporation 


a contractual provision 


(b) to maintain a sinking 


In determining the amount of the “un- 


the 
The 


If earnings or profits accu- 


hand at the time the distribution is made 
and in an amount sufficient to cover the 
distribution, they are taxable as a dividend. 
If, however, there are no such earnings on 
hand at the time of distribution, it is never- 
theless taxable as a dividend if the earnings 
or profits of the taxable year are in excess 
of the total amount of the distributions 
made within such year. In the event the 
distributions made during the taxable year 
exceed the earnings or profits of such year, 
then, according to the Regulations, “that 
proportion of each distribution which the 
total of the earnings or profits of the tax- 
able year bears to the total distributions 
made during the year shall be regarded as 
out of the earning or profits of that year.” 
The Regulations further provide that “the 
portion of each such distribution which is 
not regarded as out of the earnings or 
profits of the taxable year shall be consid- 
ered a taxable dividend to the extent of 
the earnings or profits accumulated since 
February 28, 1913, and available on the 
date of the distribution. The Treasury 
takes the position that a dividend is “paid” 
when it is received by the shareholder, 
and that, consequently, a dividends-paid 
credit cannot be allowed unless the share- 
holder receives the dividend during the 
taxable year for which credit is claimed. 


For many corporations this rule may re- 


the position that 
of the corporate resolution” 
dividend is declared, if the dividend is “ul- 
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sult in a hardship, easily remediable by 
statutory amendment, arising because it is 
physically impossible, especially for cor- 
porations which maintain large inventories, 
to estimate accurately the amount of their 
earnings in time to pay a corresponding 
amount in dividends during the taxable 
year. 


The Regulations state that if a corpora- 


tion, instead of paying the dividend direct- 
ly to the shareholder, credits the account 
of the shareholder on the books of the 
corporation with the amount of the divi- 
dend, the credit for a dividend paid will 
not be allowed unless it be shown to the 
satisfaction of the Commissioner that such 
crediting constituted payment of the divi- 
dend to the shareholder within the taxable 
year. 
the shares constituting the dividend are 
not entered or registered in the books of 
the corporation in the name of the share- 
holder within the taxable year, the divi- 
dend will not be deemed to have been paid 
within such year. 


In the case of a stock dividend, if 


One of the principal features of the stat- 


ute is the privilege of carrying forward a 
credit for dividends paid in excess of ad- 
justed net income during each of the two 
years preceding a given taxable year. 
parently, the purpose of the provision is to 
permit a certain flexibility in the dividend 
policy of corporations; high dividends are 
not necessarily penalized, in that the cor- 
poration is permitted to get some benefit 
with respect to future taxes; and a corpo- 
ration can go through a year or two of low 
dividends and low taxes, after a particular- 
ly good year, by saving a credit for dividend 
carry-over. 
to include in its dividends-paid credit a 
dividend carry-over from not more than 
two preceding taxable years, in addition to 


Ap- 


A corporation is thus allowed 


the credit for dividends paid during the 


taxable year. 


In the Regulations, the Treasury adopts 
“irrespective of the form 
by which a 


timately and actually paid by the corpora- 
tion in any property constituting its 
corporate assets other than money,” the 
taxpayer may claim a dividends-paid credit, 
the amount of which varies in accordance 
with the terms of the statute. Thus, in the 
determination of the dividends- paid credit 
in respect of dividends paid in kind, it is 
not material whether the dividend is de- 
clared in kind and also paid in kind, or 
whether it is declared in cash and paid in 
assets of the corporation other than cash. 


The problem arises whether it is prefer- 
able under the provisions of the statute for 
the corporation to sell the property in- 
volved and distribute the proceeds as a 
cash dividend rather than to pay a divi- 
dend in kind. Where the property has ap- 
preciated over its adjusted basis to the 
corporation, there is no advantage to be 
gained froma sale, for the corporation will 
be subject to normal tax on the gain which 
is realized; moreover, the resulting gain 
will serve to increase adjusted net income. 
Hence, while a larger dividends-paid credit 
will be obtained as a result of paying cash 
dividends from the proceeds, the effect on 
the amount of undistributed net income 
which the corporation might otherwise 
have will be nil. Where the property has 
depreciated, however, the sale will result 
in a capital loss, which may be realized, 
and used as an offset against any capital 
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gains realized by the corporation during | 


the vear. Since the proceeds, distributed 
as a cash dividend, will be the same as the 
fair market value of the property, the cor- 
poration will obtain approximately the 


same amount of credit for dividends paid 


as it would have in the event the property 
had been distributed as a dividend in kind. 

In addition to recognizing dividends in 
kind for the purpose of the dividends-paid 
credit, the Act in Section 27 (d) provides 
that dividends in obligations of the corpo- 
ration shall be credited at their face value, 
or their market value, whichever is lower; 
and that when such obligations are re- 
deemed, the difference between their face 
value and their market price when issued, 
if it was lower, shall be treated as a divi- 
dend paid at the time of redemption. For 
the purposes of the credit, the form of the 
corporate resolution by which such divi- 
dends are paid is immaterial. However, 
the amount allowable in the year of the re- 
demption must be diminished by any 
amounts allowable as a deduction in com- 
puting net income of any taxable year, for 
example, amount allowable as “deductions 
for amortized bond discount or bond issue 
commissions and expenses allocable to the 
obligations redeemed in computing the. net 
income of the corporation for any taxable 
vear.” The Regulations also provide that 
the corporation is entitled to such addi- 
tional dividends-paid credit, regardless of 
the identity of the holders of the obliga- 
tions at the time of their redemption. Not 
only bonds, but notes and debentures are 
to be classed as. obligations; similarly, 
script, if it evidences an obligation to pay 
a fixed or determinable sum of money, but 
not a mere option, constitutes an obliga- 
tion. 

Since interest on indebtedness is deducti- 
ble in computing the net income of the cor- 
poration, there is a certain amount of tax 
advantage to be derived under the exist- 
ing law from the payment of dividends in 
obligations. Amounts paid as_ interest, 
which would otherwise be taxable as net 
income to the corporation from year to 
vear, would, unless distributed as divi- 
dends, be subject to the surtax, and even if 
so distributed, the corporation would be 


Court Decisions 
Supreme Court 
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subject to normal tax on them. 
since the principal of the obligations must 
ultimately be paid, payment of dividends 
in obligations of the distributor is not ad- 
visable unless the corporation believes that 
it will be in a position to pay the principal 
out of sums other than those derived from 
future earnings or profits. 


Section 27 (e) which allows the sum of 
taxable stock dividends for the purposes of 
the dividends-paid credit, will probably be- 
come the most important of all the provi- 
sions which allow the credit for dividends 
paid in forms other than cash. The strategy 
of the Section is to allow a dividends-paid 
credit for stock dividends, at fair market 
value, only where the dividends are tax- 
able to the stockholders as income, under 
the Sixteenth Amendment. The statute 
thus straddles the difficult issue of deter- 
mining when stock dividends are income. 


Where shareholders have an election or 
option to receive stock or rights of a class 
which is exempt or money or other prop- 
erty not of an exempt class, and the elec- 
tion to receive money or non-exempt 
property is exercised by any appreciable 
number of them, their proportional inter- 
ests are altered, and, therefore, the trans- 
action is not tax exempt as to any of the 
shareholders. The statute provides that 
such shall be the result whether the elec- 
tion is exercised before or after the decla- 
ration. The Regulations are broader in 
that they provide the distribution shall be 
taxable whether the election is “exercised 
or exercisable” before or after the declara- 
tion. Where all stockholders actually re- 
ceive stock or rights which, without the 
election feature in the terms of the distri- 
bution, would not be taxable to them as in- 
come within the meaning of the Sixteenth 
Amendment, it may be that the taxability 
of the transaction will be denied. 


Distributions in liquidation are under 
Section 27 (b) treated as taxable dividends 
paid, for the purposes of the dividends- 
paid credit, to the extent that they are 
chargeable to profits and earnings accu- 
mulated since February 28, 1913. Section 
27 (f) obviously applies whether the liqui- 
dation be “complete” or “partial” and it is 


However, | 
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so construed by the Regulations. Accord- 
ing to the Regulations the distribution js 
to be treated as one constituting in part a 
distribution of, and properly chargeable to, 
earnings or profits, if: “(1) under the pro- 
visions of Section 115 (c) of the Act, the 
amounts distributed in liquidation are 
treated as received in payment in exchange 
for the stock, and (2) under the provisions 
of Section 112 of the Act, the gain or loss, 
if any, from such exchange is recognized.” 
The Regulations further provide that no 
dividends-paid credit is allowable with re- 
spect to certain transactions described in 
Sections 112 and 115 of the Act which for 
the purposes of the Act are treated, not as 
distributions to the shareholders of earn- 
ings or profits, but as transfers of such 
earnings or profits intact to another cor- 
poration. 


Despite the breadth of the Federal tax- 
ing powers, some doubt has been expressed 
as to the constitutional validity of this sur- 
tax on undistributed corporate profits. A 
redefinition of “income” may be required 
if this tax is sustained. For the undistrib- 
uted profits surtax is not imposed on the 
receipt of income, but on the disposition 
which a corporation makes of its income. 
The question here is whether an income 
tax must necessarily be imposed only with 
respect to income receipts and not with 
respect to income disbursements. A tax on 
spending, generally imposed on all spend- 
ing and at rates varying according to the 
spending which Congress desired to en- 
courage or discourage would not, it is ar- 
gued, be sustainable as a tax on “income.” 

It must be conceded that there are seri- 
ous deficiencies in the Act as it now stands 
from the point of view of that arbitrariness 
of incidence which may be considered vio- 
lative of due process. Assuming that thc 
surtax is to be a permanent part of the 
taxing system, it is clear enough, if hard- 
ship on a large scale is to be avoided, that 
it badly needs the discipline of judicia! 
construction and legislative amendment 
which has characterized the history of the 
old corporate income tax, and indeed of all 
complicated legislative experiments in new 


| fields. 


Appellate and Lower Courts 
Alcoholic Beverages.—Where lacquer thinner was with- 





Net Income of Life Insurance Companies.—The respond- 
ent’s assets reserved in 1929 in respect of its survivorship 
investment funds are not included in the base on which 
deduction is allowed from gross income under Section 
203 (a) (2) of the Revenue Act of 1928. The survivorship 
investment fund feature of the policies involved in the 
question at issue has no relationship to life insurance 
risks. In Helvering v. Insurance Co., 294 U. S. 686, reserves 
in respect of that feature are not covered. 


Section 203 (a) (2), Revenue Act of 1928, declares that, 
in the case of a life insurance company, net income means 
gross income less, among other permissible deductions, 
an amount equal to four per cent of the mean of the reserve 
funds required by law and held at the beginning and end 
of the taxable year. The phrase “required by law” is 
construed by the Court to include only reserves that per- 
tain to life insurance. “Other reserves,” the opinion says, 
“even though required by state statutes regulatory of the 
business authorized to be carried on by life insurance com- 
panies, are not included.”—U. S, Supreme Court in Guy T. 
Helvering, Commissioner of Internal Revenue v. Illinois Life 
Insurance Company. No. 27. Oct. term, 1936. 


drawn tax-free but diverted to beverage purposes, the 
Government may recover a tax from the surety under its 
bond of $2 per wine gallon. As to defendants’ contention 
that the $2 rate provision in this bond was without statu- 
tory authority, the Court states: “It is true it is not 
specifically mentioned in the statute, but would seem to 
fall within reasonable regulations which are themselves 
authorized by statute. * * * it is an expressed contractual 
provision of the bond which was voluntarily given by the 
principal and surety without unlawful compulsion.” How- 
ever, the Government may not recover under a general 
compliance bond at the rate of $6.40 per proof gallon, said 
levy being a penalty and not a tax.—uU. S. District Court, 
Dist. of Maryland, in United States v. Hartford Accident & 
Indemnity Company. United States v. Royal Indemnity Com- 
pany. United States v. United States Guarantee Company. 
At Law. Nos. 5350, 5369-5373. 


Where denatured alcohol, which is exempt from tax, is 
alleged to have been diverted and used for beverage pur- 
poses, a levy of $2 a gallon assessed on such diverted 
alcohol is a tax on distilled spirits and not a penalty, and, 


(Continued on page 754) 
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PENDING ST3 


ARIZONA 

Special Session.—The Arizona Legisla- 
ture convened in Special Session 
vember 25. Only one tax bill became iaw, 
as follows: 

Luxury Tax.—%H. B. No. 10 reenacts 
the present tax but eliminates from taxable 
items cosmetics and sporting goods. 


COLORADO 
Third Special Session.—The Third Spe- 
cial Session of the Colorado Legislature, 
which convened on November 17, 1936, 


was adjourned on November 20. Only one | 


bill, providing unemployment compensa- 
tion, was passed. 


CONNECTICUT 


First Special Session.—No tax bills have | 


heen introduced in the First Special Session 
of the Connecticut Legislature which was 
convened on November 5, 1936. 


Jurisdiction 
Alabama (Sp.) 
Alabama (2nd Sp.) 
Arizona (Sp.) 
California (Sp.) 
Colorado (2nd Sp.) 


Colorado (3rd Sp.).... : 


Connecticut (Sp.) 
idaho (3rd Sp.) 
Illinois (1st Sp.) 
Illinois (2nd Sp.) 
Illinois (3rd Sp.) 
Illinois (4th Sp.) 
Indiana (Sp.) .. 
Kansas (Sp.) 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Louisiana 
Maryland 
Massachusetts 


(ist Sp.). 
(2nd Sp.) 


Dominion Parliament 
Alberta . eaves 
Alberta (Sp.) ... 
British Columbia . 
Manitoba 

New Brunswick 


importance to business interests. 


(ae Se)... 


i, 


| UNDER the above heading, report will | 
on | 
November 5, 1936, and adjourned on No-| 


be made of the introduction of and 
action taken on state tax legislation of | 
This 
section will be confined to pending bills 


| in state legislatures, and the final report 


will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 


| service charge of one dollar per bill. 


MISSISSIPPI 
Second Special Session.—The Mississippi 
Legislature convened on November 23 in 
Second Special Session on call to raise 


| funds for school purposes. 


1936 Sessions of State Legislatures 
Convened Adjourned Jurisdiction 
.. Pe. i Apr. 17 Minnesota (Sp.) .. 
. Nov. 23 Mississippi 
.. Nov. 5 Mississippi (Sp.) ., 
... May 25 Mississippi (2nd Sp.).... 
. Mar. 23 New Hampshire (Sp.)... 
. Nov. 17 New Jersey 
Nov. 5 New York 
.. July 28 New York (Sp.)........ 
-., Oet. 38, °SS Ohio (Sp.) 
. Jan. Oklahoma (1st Sp.)..... 
Feb. Pennsylvania (Sp.) 
.. May Pennsylvania (2nd Sp.) . 
.. Mar. Rhode Island mks 
. July Rhode Island (1st Sp.) . 
— South Carolina .. 
.. Feb. Texas (3rd Sp.) . 
. Mar. Utah (ist Sp.) 
Mar. Vermont (Sp.) 
Virginia 
West Virginia (Sp.).. 


25 
26 


Nov. 
May 
Apr. 


_ 


&S 
Pe OWUANNU OW 0 


— Ww 


July 


Canada 
June 23 Nova Scotia ... ; 
Apr. 7 Ontario Slee 
Sept. 1 Prince Edward Islan 
Apr. 1 ere 
Apr. 7 Quebec (2nd Session) 
Apr. 24 Saskatchewan 


. Dec. 


TAX LEGISLATION. 


NEW YORK 
Special Session.—Tle New York Legis- 
lature convened on October 20, 1936 to ex- 
tend the closing hour of polls for the 
November election and adjourned on the 
same day. No measures affecting taxation 
were considered. 


TEXAS 


The Third Special Session of the Texas 
Legislature, which convened on September 
28, 1936, adjourned sine die on October 27, 
1936. The following is a complete record 
of the tax legislation enacted at the session. 

Admissions Tax.—y%H. B. No. 8 pro- 
vides for an admissions tax of one cent 
on each ten cent admission where the ad- 
mission charged is in excess of fifty-one 
cents per person, effective October 31, 
1936; provides for a tax of one cent on 
each ten cents paid as admission to horse 
races, dog races, motorcycle races, auto 


Adjourned 
25 
26 


Convened 
2,°35 Jan. 
Jan. 7 Mar. 
Sept. 14 Sept. 
Nov. 23 
May 12 
Jan. 14 
Jan. 1 
Oct. 20 


June 
May 
Oct. 





14 June 
. 28 Oct. 
. 24 Aug. 
10, '35 Jan. 
8 Mar. 
15 June 


. 10 May 
Feb. 11 Apr. 9 
Mar. 30 Apr. 18 
Mar. 24 June 11 
Oct. 7 Nov. 12 
Feb. 6 Apr. 1 
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races, etc., effective December 1, 1936; pro- 
vides that all revenues go one-fourth to 
Available School Fund and three-fourths 
to the Old Age Assistance Fund. 
October 31, 1936. 


Alcoholic Beverages Tax.—%xH. B. 
8, amends Art. 2, Sec. 5, Ch. 467, Laws 1935, 
Second Special Session, so as to provide 
that beer license fees shall be credited to 
the Old Age Assistance Fund, effective 
October 31, 1936; amends Art. 1, Sec. 21, 
Ch. 467, Laws 1935, Second Special Session 
by increasing the tax on liquor from 80 
cents to 96 cents per barrel, increasing the 
tax on wine not over 14% alcoholic con- 
tent from 2 cents to 10 cents per gallon, 
increasing the tax on wine over 14% and 
not over 24% alcoholic content from 5 
cents to 20 cents per gallon, providing for 
inventories and making provisions for 
stamps in denominations to cover the ad- 
ditional tax, effective November 30, 1936; 
amends Art. 1, Sec. 43, Ch. 467, Laws 1935, 
Second Special Session, to increase penal- 
ties, effective November 30, 1936; amends 
Sec. 46, Ch. 467, Laws 1935, Second Special 
Session, so as to provide that receipts from 
the sale of stamps be credited one-fourth 
to the Available School Fund and three- 
fourths to the Old Age Assistance Fund 
and that receipts from the sale of permits 
under Article 1 shall go in their entirety 
to the Old Age Assistance Fund, effective 
October 31, 1936. Approved October 31, 
1936. 


Carbon Black.—yH. B. No. 8 adds subs. 
45 to Art. 7047, Rev. Stats., providing for 
the taxation of carbon black at the rate of 
1/12 of 1 cent per pound when the market 
value is 4 cents per pound or less and 3% 
of market value when the market value is 
over 4 cents per pound, effective October 
31, 1936. Approved October 31, 1936. 


Cigarette Tax.—xH. B. No. 8 amends 
Sec. 3, Ch. 244, Laws of 1935, and adds 
Sec. 8A thereto providing that the net rev- 
enue derived from the Act shall be credited 
one-third to the Available School Fund and 
two-thirds to the Old Age Assistance 
Fund, effective October 31, 1936 and pro- 





No. | 
censing coin vending machines with license 





Approved | 
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viding for a solicitor’s permit to sell cig- 


arettes with a fee of $1, effective January | 


1, 1937. Approved October 31, 1936. 


Coin Vending Machines.—%H. B. No. 8 
repeals Ch. 116, Laws 1933, First Special 
Session, and enacts an entire new law li- 


fees ranging from $2.50 to $60, effective 
— 31, 1936. Approved October Ee 
1936 


Gas, Electric Light, Electric Power and 
Water Companies. eH. B. No. 8, Laws 
1936, Third Special Session, amends Art. 
7060, Rev. Stats., so as to increase the 
gross receipts taxes to 7/10 of 1% in cities 
and towns of between 2,500 and 10,000 
population and to increase the rate of 144% 
in cities and towns of 10,000 population or 
more, effective October 31, 1936. Approved 
October 31, 1936. 


Horse Racing.—%H. B. No. 8 amends 
subs. 5, Sec. 1, Ch. 10, Laws 1933, First 
Special Session, by adding provisions for 
taxes on pari- -mutuel wagering and pro- 
viding that such additional tax shall be 
allocated one-fourth to the Available 
School Fund and three-fourths to the Old 
Age Assistance Fund, effective December 
1, 1936. Approved October 31, 1936. 


Insurance Companies.—y%H. B. No. 8, 
amends Secs. 4769, 4858, 7064, Rev. Stats., 
and adds Art. 7064a to the Statutes, so as 
to increase taxes on insurance companies 
and to provide for taxation of fraternal 
benefit companies doing insurance busi- 
ness, effective October 31, 1936. Approved 
October 31, 1936. 


Natural Gas Companies.—%H. B. No. 8 
amends Art. 7047b, Rev. Stats., so as to 
increase the tax to 3% of the market value, 
effective October 31, 1936. Approved Octo- 
ber 31, 1936. 

Oil Production Tax.—yH. B. No. 8 
amends Sec. 2, Ch. 162, Laws 1933, so as 
to increase the rate of tax on oil pro- 
duced to 234 cents per barrel when market 
value is less than $1 and 23%4% of the 
market value when the market value is $1 
or more, effective October 31, 1936. Ap- 
proved October 31, 1936. 











| ber 31, 1936. Approved October 31, 


December, 1936 








Ores. —*H. B. 


No. 8 enacts new 
visions taxing the production of ores at 5 

cents per ton; marble at 10 cents per ton 
and cinnabar ore at 10 cents per ton, effec- 


Pro- 


tive October 31, 
31, 1936. 


Promissory Notes.—%H. B. No. 8 pro- 
vides for a stamp tax of 10 cents for each 
$100 in excess of $200 on all promissory 
notes secured by chattel mortgages effec- 
a 31, 1936. Approved October 31, 


Property Taxes.—xS. B. No. 3 validates, 
ratifies, approves, confirms and declares 
enforceable all levies and assessments of 
ad valorem taxes made by independent 
school districts which are voidable and 
unenforceable because of technicalities, ef- 


fective October 31, 1936. Approved October 
31, 1936. 


Sulphur Production Tax.—%H. B. No. 
8 amends subs. 40A, Art. 7047, Rev. Stats., 
so as to increase the rate of tax on sulphur 
produced to $1.03 per ton, effective October 
31, 1936. Approved October 31, 1936. 


Telegraph Companies.—%H. B. No. 8 
amends Art. 7059, Rev. Stats., so as to in- 
crease the gross receipts tax on telegraph 
companies to 334%, effective October 31, 


1936. Approved October 


| 1936. Approved October 31, 1936. 


Telephone Companies.—% H. B. No. 8, 
Laws 1936, Third Special Session, amends 
Art. 7070, Rev. Stats., so as to increase the 
gross receipts taxes on telephone com- 
panies to 144% where business is done out- 
side of incorporated cities and towns and 
in cities and towns of less than 2,500 
population; to 134% from business done in 
cities and towns between 2,500 and 10,000 
population; to 2% from business done in 
cities and towns over 10,000 population, 
effective October 31, 1936. Approved Octo- 
ber 31, 1936. 


Theatres, Amusements, etc.—¥%xH. B. No. 
8 levies a tax of 20% of the amount of any 
special prizes given in connection with the 
operation of such business, effective — 
1936. 
































































































































Significant Decisions of the 
Board of Tax Appeals 


Allocation of Cost of Component Elements of Unit of 
Bank Stock and the Endorsement Thereon of Beneficial 
Interest in Another Corporation.—Petitioner purchased in 
1918, 1919, and 1931 at a unit cost certificates of bank stock, 
having thereon an endorsement entitling the registered 
holder thereof to share equally and ratably with all other 
holders of like certificates similarly endorsed, according to 
their several interests, in dividends or profits, and in case of 
dissolution, in the distribution of the capital, of another 
corporation, the Security Co. The endorsement provided 
that “the interest in the Security Company attached to any 
share of the Bank stock shall be alienable, only in con- 
nection with the transfer of such Bank stock,” and none 
was otherwise disposed of prior to the dissolution of the 
Security Co. on November 29, 1933. Upon said dissolution, 
petitioner receiv ed declarations of interest in the distribu- 
tion of proceeds of the Security Co. and sold them in Dec- 
ember 1933. It is held that the character of endorsement 
placed on the bank stock did not render impracticable the 
apportionment of the cost of the component elements 
making up a unit of bank stock and the endorsement thereon 
of beneficial interest in the Security Co. A practicable 
allocation of cost to be used in computing the deductible 


loss is here determined on the basis of the respective values 
at the dates of purchase of the units, (1) on the basis of the 
respective asset values of each stock and (2) on the basis 
of their respective values, as appraised by expert witnesses. 
—Stanley Hagerman v. Commissioner, Dec. 9498 [CCH]; 
Docket No. 78023. 


Mellott dissents, with opinion to the effect that allocation 
of cost should have been on the basis of market value of 
the units (bank stock and beneficial interest) at the time of 


the dissolution. Arundell, Van Fossan, and Arnold agree 
with this dissent. - 


Appeals to Board of Tax Appeals—Filing Requisites.— 
Communication of a telegraphic petition by telephone to 
the Chairman of the Board at his home in Washington, 
D. C., after business hours of the last day when a petition 
may by statute be filed, and the delivery of the telegram at 
the office of the Board the following day, do not constitute a 
proper filing within the statutory period. “By nothing less 
than a physical deposit of a petition with a proper person 
in the office of the Board at Washington will it be recognized as 


properly filed under the rules.’—Edward Barron Estate 
Company v. Commissioner, Dec. 9517 [CCH]; Docket No. 
82356. 


Leech concurs with the present opinion although the 
3oard has held a telegram to be effective as a petition in 


(Continued on page 752) 
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Extracts from tax calendars in the Corporation Tax Service published by Commerce Clearing House, Inc. 


ALABAMA 


January 1 

Chain Stores—On or before the Ist day of January 
of each year, every person, firm, corporation, 
association or co-partnership having a chain store 
license shall apply to the State Tax Commission 
for a renewal license for the calendar year next 
ensuing. 

Franchise Tax—Annual franchise tax reports of 
domestic and foreign corporations shall be filed 
with the State Tax Commission between the 
lst day of January and the 15th day of March. 


Pharmacists pay fees for renewal permits annually 
between January Ist and March Ist. 

Property Taxes—After the 1st day of January the 
collector must make a personal demand in writ- 
ing upon delinquent taxpayers, or their agents 
charged with the duty of paying their taxes, 
whenever they may be found, for the amount 
of their taxes and fees, and when unable to 
find them, to make a demand by registered mail 
directed to his last known place of residence or 
business. 


Property Taxes—After the first day of January 
a each year, the tax collector must proceed, 
without delay, to levy upon the personal prop- 
erty of delinquent property taxpayers for the 
payment of their taxes, and after having first 
given 10 days’ notice of the time and place of 
sale, with a description of the property to be 
sold. 

Property Taxes—All property taxes, unless other- 
wise provided by law, shall become due and 
payable on the 1st day of October in each year 
and shall become delinquent, if not paid before 
the 1st day of January succeeding. 


Property Taxes—lIn all counties of the State the 
tax collector shall be required, between the 
ist day of October and the 1st day of January 
in each year, to visit each precinct in the county, 
by himself or by deputy, to collect property 
taxes. 


Property Taxes—Municipal property taxes shall 
become due on the Ist day of December and de- 
linquent on the Ist day of January following. 

Property Taxes—Property tax returns must be 
filed before this date. 

Public Utilities—Between the ist day of January 
and the Ist day of March in each year every 
railroad, street railroad, suburban railroad, 
sleeping car company, and every express, tele- 
graph, telephone, gas, water, electric light or 
power, hydro-electric power, steam heat, refrig- 
erated air, dockage, cranage, toll road, toll ferry, 
toll bridge, railroad equipment and navigation 
company shall make out and deliver to the State 
Tax Commission a property tax statement. 


Sleeping car companies must pay annual license or 
privilege tax to the State Tax Commission on 
the 1st day of January. 

Wholesale dealers of farm produce pay a license 
fee in advance on the Ist day of January of each 
year. 

January 1-15 

Motor Transportation Companies.—Every motor 
transportation company is required to file a 
mileage statement with and pay a mileage tax 


to the Public Service Commission between the 


Ist and 15th days of January each year. 


January 20 
Coal and Iron Ore Mining—Monthly report and 
tax due. 
Gasoline Tax—Monthly report and tax due. 
—— Oils Tax—Monthly report and tax 
ue. 
Public Utilities—On or before this date each year | 
every railroad, street railroad, suburban railroad, 
sleeping car, express, telegraph, telephone, gas, 
water, electric light or power, hydro-electric 
power, steam heat, refrigerated air, dockage, 
cranage, toll road, toll ferry, toll bridge, railroad 
equipment and navigation company shall make 
out and deliver to the Public Service Commis- 
sion the annual inspection fee report. 


January 31 


| 





Chain Stores—No license shall lapse prior to the 
31st day of January of the year next following 
the year for which such license was issued, and 
if, by such 31st day of January, an application 
for a renewal license has not been made, the 
State Tax Commission shall notify such delin- 
quent license holder. 

Plumbers pay fees for licenses on or before Janu- 
ary 31st of each year. 


ARIZONA 
January 1 ; , 
Billiard table and bowling alley license fees due. 
Dairy products distributors’ license fees due. 
First day to file annual mining company reports. 
Insurance business license taxes due. 
Milk products manufacturers’ license fees due. 
Motor vehicle registration renewable. 
Pawnbrokers’ license fees due. 
Real estate brokers’ license fees due. 
Security or commodity brokers’ license fees due. 
Theatre license fees due. 
First Monday 
Lien for property taxes attaches. : 
oy taxes assessed between this date and 
ay 1. 
Property tax returns due between this date and 
May 20 on 10 days’ demand. 
mn. § 
Alcoholic beverage licensee’s report due. 
January 15——_ , 
Gasoline distributors’ and consignees’ reports and 
taxes due. 
Gross income tax report and payment due. 
Motor vehicle carrier report and tax due. 
January 20 . 
Gross income tax delinquent. : 
Motor vehicle carrier report and tax delinquent. 
January 25 ? 
Motor fuel carriers’ reports and any tax due. 


January 30 
Gross income tax return (annual) due. 





Ja 


ARKANSAS 
January 1 

All property is required to be assessed by the 
duly authorized authorities according to its 
value on the first day of January. 

Franchise tax report must show condition of the 
corporation as of January Ist. 

License fees for the operation of hotels, restau- 
rants and rooming houses are due and payable 
on the first day of January of each year. 
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Private car or freight line company property tax 
is certified to State Treasurer by Auditor of 
State before this date. 

The fiscal year of the affairs of the counties of the 
State of Arkansas, covering a period of twelve 
months begins on this date. 

The property assessment date is January Ist, and 
the roll is compiled shortly thereafter. 

First Monday: 

Annually, between the first Monday in January 
and the third Monday in August, the assessor 
is required to appraise and assess all personal 
property and money of his county. 

As between grantor and grantee tax liens on 
property do not attach until the first Monday 
in January in each year after the tax lien 
attaches, 

Between the first Monday in January and the 
third Monday in August, property is assessed to 
its value on January Ist. 

Collectors and deputy collectors of property taxes 
must attend places of holding elections in each 
township, town or city on a day not prior to- 
the first Monday in January of each year, but 
as soon thereafter as practicable. 

Real property within the boundaries of cities and 
towns regularly platted into lots and blocks is 
assessed between the first Monday in Po cas 
and the third Monday in August in odd num- 
bered years. Real property, outside cities and 
towns or additions thereto, which has been 
regularly platted into lots and blocks is assessed 
between the first Monday in pameey and the 
third Monday in August in each even numbered 
year. 

January 15—— 
Monthly sales tax report due. 
Third Monday—— 

Carrier pipe line, railroad, street railway, express, 
sleeping car, inter-county bus line, telegraph, 
telephone, electric power, gas, water, water 
transportation, toll bridge, ferry, interurban and 
other similar companies pay property taxes to 
sheriff of county (county collector of taxes) 
between this date and April 10. 

First day to file public utility operating report. 

Public utilities required to pay to State Treasurer 

ross earnings fees equal to ™% of amount of 
ees paid during the previous year. 


CALIFORNIA 


January 1—— 

Acidophilus milk license fee due. 

Agricultural mineral and commercial fertilizers 
quarterly report of sales due. 

Agricultural mineral and commercial 
sales taxes due. 

Cattle brands license fee for brands due. 

Cattle grazing license fee due. 

Cattle transporters’ quarterly license fee due. 

Clothes cleaning establishment license fee due. 

Domestic fish breeders’ license fees due. 

Fertilizer dealer’s license fee due. 

Foreign cold storage meat dealer’s quarterly re- 
port due. 

Game breeder’s license fee due. 

Gasoline producers’ and brokers’ license renewable. 

Gasoline tax due; distributors required to make 
physical inventory. 

Horse, mule or burro 
license fee due. 

Horse, mule or burro brands recordation fee due. 


fertilizers 


transporter’s quarterly 
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Last day for railroad, steamship and express cor- 
porations receiving and transmitting money to 
foreign countries to file certificate. 

Marketing of milk and other dairy 
license fee due. 

Milk products license fee due. 

Milk tester’s, sampler’s and 
fees due. 

Moditied milk license fee due. 

Motor carrier agents’ license fee due. 

Motor transportation broker’s license fee due. 


products ; 


technician’s license 


Motor vehicle registration and license fees due. 
Ore heen-e fee due. 
Personal loans’ license fees due. 
Vroduce dealer’s license fee due. ; 
Real estate broker’s and salesmen’s license fees 
due. 
First Monday——- 
Diiry produce exchange license fee due. 
Jan. 5 
ich packers’ monthly report due. 
January 10——— 


\leoholic beverages (manufacturers and importers) 
monthly report and tax due. 


Cattle transporter’s monthly report due. 

l!orse, mule or burro transporter’s monthly report 
due ° 

Kelp monthly report due. 


Kelp privilege tax due. 
Petroleum and natural 
reports due. 
January 15——— 
Gasoline distributors’ returns due. 
Sales tax and use tax quarter-annual return and 
quarter-annual installment due. 


January 20——- 


gas companies’ 


Remaining one-half of real property taxes due 
(except in certain cities and irrigation districts). 
Jan. 25 -- 
Cold storage quarterly report due. 
Jan. 30-——__. : 
Fish canneries privilege tax due. 
Jan. 31— : 
Domestic fish breeders’ report due. 
Game breeders’ annual report due. 
Imitation dairy products monthly report due. 
Marketing of milk and other dairy products; last 


day to pay license fee. 
Slaughter house monthly report due. 


COLORADO 


Jan. 


k:mployment agencies must file a report with the | 


deputy state labor commissioner monthly. 
January 1—— 

\uto camps must procure a license on or before 
this date each year. 

Chain store tax license application and tax due. 

County assessor must deliver portion of tax list 
separately describing motor vehicles no later 
than this date. 

Game importer’s license due on or before this date. 
Money lenders must renew licenses on or before 
this date each year. 
Poultry dealers’ licenses 

date. 

Private hospitals must file 
this day. 

Real estate brokers’ and salesmen’s license fee is 
due on or before this date each year. 

Renewals of motor vehicle registrations take effect 
on this date. 

Jan. 1-15—— 

All persons, corporations or associations producing 
gold, silver, lead or copper shall file a statement 
of net proceeds to the county assessor between 
these dates. 

January: First Monday 

Appeal to the board of county commissioners of a 
decision of the assessor overruling objections of 
taxpayer to increased assessment must be taken 
on or before this date. 

Appeal to the district or county courts of a 
decision by the county assessor overruling ob 
jections of taxpayer to an increased assessment 
must be taken on or before this date. 

Appeals from an assessment by state officials to 
the district or county court must be taken on or 
before this date. 

January 10 

Class A private carriers must 
pay tax for preceding month, 
date. 


are effective until 


a quarterly report on 








file a report and 
on or before this 


Motor vehicle carriers must file a report and 


the tax for the preceding month, on or before 
this date. 


January 15 


Coal mine owners inspection tax must be paid not 
later than this date. 


Coal mine owners report due on this date. 


Dealers in convict goods must file 
this date of each year. 


Retail sales tax 





return 
Use tax return due. 


and tax due. 


this | 





| January 1 


monthly 





a report before | 
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Jan. 20 
Class A private carriers notified of tax due, on 
or before this date. 
Motor vehicle carriers notified of tax due on or 
before this date. 
January 25 
Coal mine owners royalty tax due on or before 
this date. 
Gasoline distributors statement to state oil 
spector due on or before this date. 
Gasoline tax due on or before this date. 
Report of motor fuel deliveries during the preced- 


ing month required of all carriers on or before 
this date. 








in- 


| Jan. 31—— 


Coal mine owners annual report must be filed on 
or before this date. 


Renewal of chain store tax license must be made 
before this date. 


CONNECTICUT 





Aircraft license fees due. 

Commercial feeding stuffs statements and license 
fees due. 

Commercial fertilizer reports and license fees due. 

Fish (sale of trout) license fees due. 

Game breeders’ license fees due. 

Gasoline tax due from distributors. 


Motor vehicle registration applications and fees 
due. 
Pasteurization permits renewable. 


Vessel license 
First Monday 
Shell-fish ground and franchise taxes due. 


ees due. 

















Jan. 10 

Theatre reports due. 
Jan. 15 ; 

Gasoline distributors’ reports due. 
Jan. 31 

Cigarette distributor’s monthly (inventory) report 

due. 
DELAWARE 

January 1 


Assessment period begins in Kent County. 
First quarterly installment of railroad tax due. 
Last day for payment of New Castle County prop- 
erty taxes without penalty. 
License fee due for conducting fishing parties in 
the Delaware River and Bay. 
Monthly alcoholic beverage report due. 
Motor vehicle registration application and fee due. 
Pharmacists’ and drug store licenses due. 
January 5 
Tonnage tax and reports on feeding stuffs due. 
Tonnage tax and reports on fertilizers due. 
First Tuesday 
Franchise tax report due; last day without penalty 
is first Tuesday in April. 
The State Tax Department reports to the Gov- 
ernor list of franchise taxpayers whose taxes are 
2 years in arrears, and their franchises are re- 
pealed. 
Jan. 15 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 
jan. 25—— 
Quarterly warehouse report due. 
Jan. 31 
Gasoline tax report and tax due. 














DISTRICT OF COLUMBIA 

January 1 

~— license tax for plumbers and gas fitters 
ue. 

Motor vehicle registration renewable. 


Personal property tax on motor vehicles assessed 
as of this date. 
First Monday 
Board of Equalization and Review convenes. 
January 10 
Alcoholic beverage statements due. 
January 20—— 
Annual report of domestic corporations due within 
20 days from January 1. 
January 31 
Alcoholic beverage licenses expire on this date. 
Assistant assessors make and deliver return of all 
real property subject to tax. 
Monthly gasoline tax report and tax due. 


FLORIDA 

















January 1 

Assessment date and lien date for all general prop- 
erty taxation. 

Auto transportation company mileage tax and ad- 
vance payment due. 

Motor vehicle registration renewable. 

Penalties attach for failure to file corporation re- 
port and pay franchise tax. 

Second-hand auto dealers’ licenses renewable. 

Sleeping and parlor car companies’ gross receipts 
returns and taxes due. 














December, 1936 








January 10—— 
Gasoline inspection fees and reports due. 
Lime kiln reports and fees due. 








January 15 
Chain store monthly reports and gross receipt, 
taxes due. 
Gasoline sales and storage reports and taxes due. 
January 31 
Fresh water fish dealers’ reports due. 


Gross premiums tax on insurance companies due. 
Last day to secure 2 per cent discount on property 
taxes. 


GEORGIA 
January 1 

Annual franchise (license) tax report from domes. 
tic corporations due. 

Annual franchise (license) tax report from foreign 
corporations due. 

Annual franchise (license) tax due. 
crues 90 days after due date. 

Bagatelle, billiard, etc., license fees, 
semi-annual payment due. 

a ice cream plants and milk plants re. 
ports 

Individual property tax returns made by taxpayer- 
to the Tax Receiver are for. property held and 
subject to taxation on the Ist day of January, 
previously. 

Insurance agents statement due. 

Manufacturers of and dealers in machinery 
equipment tax due. 

Motor carriers mileage tax due. 

Native gold purchasers copy of register due. 

Persons, partnerships or corporations holding o1 
owning and exercising any special franchise or 
franchises within Georgia make a special return, 
as of date of January Ist of that year. 

Professional tax upon practitioners of various pro- 
fessions due. 

Railroad companies make annual property tax re 
turn (for property held) as of January Ist of 
that year. 

Tax upon president or other official of utility cor- 
poration due. 

January 2 

General property tax returns for Bibb County due. 

January 3 

Malt extracts’ and malt products’ returns due. 

Soft drinks syrups return and taxes due. 

Jan. 5 

Dealers and distributors 
reports due. 

January 10—— 
Soft drink syrups returns and taxes delinquent. 
January 15 
Carbonic acid gas reports and taxes delinquent. 
Dairy manufacturing plants, dairy products, cream 
testers, etc., taxes due. 
License tax on cheese factories due. 
January 20—— 

Gasoline reports and taxes due. 
Jan. 30—— 

Motor carriers monthly report due. 





Penalty ac- 


first half 


and 











of oysters and shrimp 








Jan. 31 
City of Atlanta, under its charter, has by ordi- 
nance for fiscal year ending June 30, 1933, fixed 


January 31 as the assessment date. 


IDAHO 
January 1—— 
ig mining company must, between the Ist day 
of January and the Ist day of May in each 
year, make out a statement of the net profits 
derived from mining to the assessor of the 
county in which the mines are situated. 
First Monday. 
County treasurer must, on or before this date in 
year succeeding that in which taxes were levied, 
carry over and enter all delinquent taxes (first 
half) and the penalty thereon, in the proper 
columns provided therefor in the real prope rty 
assessment roll, which entry of delinquency shall 
be dated as of the Ist Monday of January of 
each year and shall have the force and effect 
of a sale to the tax collector (county treasurer) 
in trust for county. 
Second Monday 
All migratory livestock which shall continue to be 
kept or confined in inclosures, from and after 
this date each year, for the purpose of prepar- 
ing the same for market, shall be assessed only 
for the period of time such livestock is kept in 


the feed lot in preparation for market within 
Idaho after this date. 


All property must be assessed with reference to 


its value at 12 o’clock meridian on this date 
each year. 


Personal property coming into Idaho between Oc- 
tober Ist and this date is assessed at one-fourth 
of its full cash value. 


Property taxes on real and personal property are 
liens which attach as of this date. 
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December, 1936 


an. 1-15 . . 

Auto transportation companies file quarterly state- 
ment with and pay tax to the Department of 
Law Enforcement between these dates. 


Jan. 10 - 

Beer excise tax report due. 

Monthly report of dealers in dairy products sub- 
stitutes due. 

January 15—— : 

Electric light and power companies’ reports and 
kilowatt tax due. 

Gasoline dealers’ reports and tax due. 

Retail sales tax and return due. 

Report and license tax of electric generating com- 
panies due. 

January 31——_ ' 

At the time of filing a certified copy of articles of 
incorporation of any corporation when filed on 
or between the Ist day of January and the 31st 
day of March, a sum equal to one-half of the 
annual license tax shall be paid. 

Chain store tax licenses expire. 














January 1 


First Monday 


STATE TAX CALENDAR 





IOWA 


: 





Annual Corporation Report.—Additional penalty 
of $5 per month is imposed beginning with this 
date for failure of any corporation to make its 
annual report and pay its annual fee to the 
Secretary of State. 

Personal property is listed and assessed for prop- 
erty taxes each year on this date. Real estate 
is listed and valued on this date in 1933 and 
every four years thereafter. 

Pipe line companies pay annual inspection fee 
to Board of Railroad Commissioners annually 
on or before this date. 

Railroads shall file plats of new lines or exten- 
sions of existing lines built or completed within 
the calendar year preceding with the county 
auditor of each county. 





General property taxes (first half) are payable at 
office of county treasurer annually between this 
date and March 1. 


January 6—— 


ILLINOIS 





January 1 : 
Application for motor vehicle registration due. 
Cook County full personal property tax and first 

installment of real estate taxes for the vr 
1933 are delinquent on January 1, 1935. 
License tax for transient merchants due. 
Licenses issued to persons engaged in the business 
of making small loans expire on this date. 
Pasteurization plant annual license fee due. 
Registered embalmers and apprentices must renew 
their certificates by this date. 
Registered pharmacists must renew registration 
annually on this date. 

Jan. 5 
Cold storage warehouse monthly 

held in storage due. 


January 15 
Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. j 
Annual franchise tax reports of all corporations 
due between January 15 and February 28. | 
— products inspection fees for November 
ue. 
Retailers’ occupation (sales) tax reports and taxes | 
due. : 
January 20 
Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 
Last day for non-distributors to file 
motor fuel report and pay tax. 
Jan. 30 
Last day for carriers to file monthly report of | 
motor vehicle fuel deliveries. | 
Last day for registered brokers to make return of | 
sales of motor fuel. | 
January 31 
Real estate brokers’ and salesmen’s annual license 
fees due during month of January. 





report of food 


| 











monthly 








INDIANA 





January 1 
Chain store license fees due. 

Dry cleaning and dry dyeing permits renewable. 

Employment agency reports due. 

Motor carriers gross weight tax due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

Taxes delinquent two years bear interest at 6 per 
cent. | 

January 10. | 
Annual report and taxes on intangibles not suscep- | 

tible of being stamped due. 
Petroleum oils inspection fees due. 
Steam railroad company reports to Secretary of 
State due. 

January 15 
Bank and trust company reports due. | 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. 
Quarterly return and payment of gross income tax | 

ue. 
Semi-monthly payment of excise taxes on malt | 
products and alcoholic beverages due. 
— railroad company reports to Auditor of State 
due. 


January 20-—— 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
Last day for exchange of unused intangibles tax 
stamps. 
January 25 
Gasoline dealers’ reports and taxes due. 
January 30 } 
Gross income tax and return of small taxpayers | 











| 











($10 or less) due if reporting on calendar year 
basis. | 
January 31 
Feedstuffs’ statement due. 





Foreign investment company statements and fees | 
due annually as of December 31. 


January 15 


January 20 


Cold storage plants make quarterly return to De- 


partment of Agriculture on or before this date. |, 
Jan.—Second Monday 





General assessment roll—Each assessor enters 
upon the discharge of his duties immediately 
after the second Monday in January in each 
year. The assessment is completed by the Ist 
day of April. 





Electric light and power, gas, water, pipe line, 
electric railways, elevated street railways must 
file annual property report with State Board of 
Assessment and Review on or before this date. 





Last day to file quarterly retail sales tax return 
with and to pay quarterly retail sales tax to 
State Board of Assessment and Review. 

Small loans licensees file reports with the Super- 
intendent of Banking annually on or before this 
date. 

January 25 

Domestic corporations subject to capital stock tax 
furnish annual capital stock report to assessor 
of assessment district in which principal business 
is located on or before this date. 





KANSAS 





January 1 
Commercial fertilizer registration expires. 
Jan. 10 
Oil inspection reports due. 


January 15—— 

Butter manufacturers’ tax due. 

Car company taxes subject to suit. 

Cheese manufacturers’ tax due. 

Ice cream manufacturers’ tax due. 

Milk condenseries’ tax due. 

Motor carrier reports and fees due and lien attaches. 
January 25 

Gasoline reports and taxes due. 








KENTUCKY 


| January 1—— 


Application for renewal of chauffeurs license due. 

Bonded warehousemen file report and pay excise 
tax on distilled spirits on this date. 

City property taxes in cities of the first class re- 
duced 3 per cent if paid in January or first 
ten working days in February. 

Dry cleaners and dyers insvection permits expire. 

Motor vehicle registration due. 

January 2 
City property taxes in cities of first class payable 

on this date and due May 1. 

Property taxes on distilled s>irits due. 

January 5 
Employment agency reports due. 

January 10 
Breweries and manufacturers of beer and wine file 

monthly report and pay barrel tax on this date. 

Monthly alcoholic beverage report of hotels, res- 
taurants and clubs. 

Monthly excise tax report of blenders and recti- 
fiers of distilled spirits and excise tax due. 

Refinery monthly report duc. 

January 15 
Motor carrier mileage tax due. 
Motor carrier operators reports due. 

January 20—— 

Crude petroleum transporters’ 

Oil production tax due. 

January 31 














monthly report due. 








Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
| January 1 


Alcoholic beverage dealers’ permits must be re- 
newed. 


Baton Rouge license taxes due, but not delinquent 


until March 1. 
Date as of which 


property 
made. 


743 


Farm produce license fees due. 

Lake Charles license taxes due, but not delinquent 
until January 10. 

License to aa loans on salaries due. 

Money lenders’ license tax due. 

Monroe license taxes due, but not delinquent until 
March 1. 

New Orleans license taxes due, but not delinquent 
until January 31. 

Shreveport license taxes due, but not delinquent 
until January 15. 

Shreveport taxes on real property delinquent. 

January 2 
Tax collectors begin to collect license taxes which 

become delinquent March 1. 

January 5 
Report due from wholesale fish dealers. 

January 10 
Auctioneers pay duty in city of New Orleans. 
Lake Charles license taxes delinquent. 

Oyster severance tax report due. 

Parish gasoline tax reports and tax due. 

Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 

Returns from shrimp freighters and ice boats due. 
Shrimp severance tax report and tax due. 

January 15 

—* report of alcoholic beverages trausported 
ue. 

Carriers report of gasoline transported due. 

Dairy products quarterly report and taxes due, but 
delinquent February 14. 

Shreveport license taxes delinquent. 

January 20 
Alcoholic beverage tax reports and taxes due. 
Gasoline tax report and taxes due. 

Kerosene tax report and taxes due. 
List of shareholders in bank due. 

January 30 

Oyster severance tax due. 

Public utility license tax report due. 

— tax report by purchasers and dealers 
ue. 

Severance tax report of gross production and taxes 
due. 

January 31——- 

New Orleans license taxes delinquent. 




















MAINE 
January 1—— 
Gasoline tax due. 
Milk dealers’ registrations renewable. 
Milk gathering stations’ licenses renewable. 
Motor vehicle registration applications and fees, 
manufacturers’ and dealers’ license fees and op- 
erators’ license fees due, except that old tags 
may be used until March 1. 
Motor vehicle excise tax due before registration. 
Small loans agency licenses renewable and monthly 
reports due. 
Traveling circus license fees due. 
January 10 
Inspection fees for packing of food due. 
Jan. 15 
Gasoline tax sales report due. 








January 31—— ; 
Licenses to dealers in deer heads and deer skins 
expire. 
MARYLAND 
January 1—— 


Charter of domestic corporation failing to pay any 
franchise tax due by it, or any tax on its capital 
stock or shares thereof due by it, or any gross 
receipts tax due by it for 2 years from Janu- 
ary 1 next after expiration of calendar year 
during which tax became due and payable is 
required to be forfeited 60 days from date of 





tax assessments are 


first publication of proclamation by Governor. 
Corporation subject to assessment on its property 
or any part thereof by the Tax Commission (in- 
cluding all State, county and/or city taxes 
required to be levied upon assessments madé by 
the Tax Commission), and any corporation, firm 
or individual against whom any tax is to be 
calculated by the Tax Commission, is required 
to file an annual report as of this date and the 
Commission in determining any tax or in enter- 
ing any assessment against any corporation bases 
its action upon the status of the corporations as 
| of said date. 
Drug manufacturers’ applications for licenses, ac- 
companied by fees, due. 
— for licenses to sell commercial feeding stuffs 
ue. 





Milk inspection permits renewable. 

Statement of instalment accumulation contracts 
due on this date or within sixty days there- 
after. 

Jan. 5 

Last day to file cold storage warehouse monthly 

report. 


Last day to file monthly account of leaf tobacco 
sales on or through Baltimore market. 
Jan. 10—— 
Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 
































































































































































































































































































































































































































































































































































































































































































































































































January 15 


January 31 


January 1 





744 


Last day to make return and pay distilled spirits 
tax. 
Last day to pay admissions tax. 





Milk control fees due. 





Last day for dealers to file report and pay 
calendar month. 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to pay cosmetics tax. 

Licenses to fish with nets 
Potomac expire on this date. 

Railroad annual report to Public Service Commis- 
sion due in January. 


or seines, etc., in 


MASSACHUSETTS 


Assessment date for property taxation. 

Banks required to make returns of net 
within first 10 days of January. 

Commercial feeding stuffs license fees due. 

Commercial fertilizer fees and statement due. 

Copy of tag or label used on commercial feeding 
stuffs must be filed. 


Innholders’ and common victuallers’ license fees 
due. ; 
Insurance broker’s statement and tax due in 


January. 
Insurance companies, except life insurance com- 
panies, are required to make returns during the 
month of January. 
Lien for property taxes attaches. 
Milk plants and manufactories’ application due. 
Motor vehicle registration fee due. 
Poultry dealers’ licenses due. 
Retail drug store license fees due. 
Second-hand motor vehicle dealers’ 
due. 
Theatre ticket brokers’ 
Transient 


license fees 


license fees due. 
vendors’ license fees due. 


January 10—— 


Alcoholic beverage excise tax return and tax due. 


January 15——- 


Cold storage warehouse reports due. 
Motor fuel distributors’ returns and tax due. 


January 31—— ; 
Six months after notice of assessment, but not 
later than January 31 of the succeeding year. | 


Application to local assessors 
sioner of Corporations and 
ment of motor vehicle 


Commis- 
for abate- 


or the 
Taxation 
excise tax due. 


MICHIGAN 


January 1—— 


tax | 
on gasoline sold or used during next preceding | 


income | 


THE TAX MAGAZINE 


MINNESOTA 


| January 1—— 


| 


| 
| 
| 
| 





| January 10 





Annual report of canal and harbor companies to | 


Secretary of State due. 
Dry cleaning permit expires. 


Gasoline wholesale distributors’ licenses expire. 


Last day to pay commercial feeding stuffs license | 


fee. 
Motor Vehicles.—Last day to renew registration. 
Returns of public utilities paying specific 
due between Jan. 1 and Feb. 15. 
Severance tax and reports due. 
Used car dealers’ licenses expire. 
First Monday——- 
Annual report of river improvement companies to 





Secretary of State due. 
Annual report of train railway companies to Sec 
retary of State due. 
January 5 ’ 
Gasoline.—Statement due from common carriers. 
January 10—— ’ 
Common and contract carriers’ monthly reports 


due. 
Four per cent collection fee attaches to State 
and county taxes and other taxes collected on 
the December roll on or after this date. 
Last day for fur dealers to make monthly report. 
On or before this date the mortgagor must file 
affidavit with the State Tax Commission stating 
total number of bonds issued and amount out- 
standing under the provisions of trust mortgage. 
Second Monday. 
Annual report of street railway companies to Sec- 
retary of State due. 
January 11 
Annual report of telegraph lines to County Clerk 
and Secretary of State due. 

January 15 
Further money penalties imposed on unpaid Detroit 
city taxes, 
Monthly sales 











tax return and tax due. 


January 2 


Gasoline—wholesale distributor’s statement and tax 
due. 


Severance tax and report delinquent. 
January 31 . 
Annual report of river 

to County Clerk due. i ; 
Last day to renew dry cleaning permit. 





improvement companies 


taxes 


January 15 


January 20- 


January 31 


First Tuesday 


January 10 


January 15 


January 30 





Cleaning and dyeing establishment permits expire. | 


Common 
agents. 

First day to publish personal property tax lists 
in counties of less than 150,000. 

License fees of county ferries due. 

Motor vehicle registration fees due. 

Taxes of telegraph companies due. 


carriers file semi-annual list of ticket 


| First Monday—— 


Annual foreign corporation report due between 
Jan. 1st and Apr. Ist. 
Property taxes due. 
Taxes become a lien as between vendor and 
vendee. 
Jan. 5 





Cold storage warehouse reports due. 





Liquor reports of wholesalers, brewers and dis- 
tillers due. 


Live stock commission merchants’ statements due. 





Gasoline tax and fees due. | 
Interstate carriers truck mile tax and report due. 
Oil inspection fees due. 





Chain store tax report and payments due. 
Common carriers’ liquor reports due. 





Last day to publish personal property tax lists in 
counties of less than 150,000. 
Statement of commercial feeding stuff due. 


MISSISSIPPI 


January 1—— 


Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

All privilege taxes assessed against public utility 
corporations are a lien from this date. 

All taxable property brought into the State before 
this date must be eee and taxes paid thereon 
for the ensuing yea 

All taxes assessed shall be a lien upon and bind 
the property assessed from January 1 of the year 
in which the assessment is made. 

Any person becoming liable for a motor vehicle 
registration fee after this date is required to 
pay the proportionate part of such tax for the 
remainder of the calendar year beginning with 
the first day of the month within which such 
liability shall have accrued 

Car companies return must show 
of this date. 

Land and tangible personal property of a corpora- 
tion is assessed and taxed where situated on 
this date. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual 
license and whose license will expire in Febru- 
ary, a notice thereof and a renewal blank. 

On or before this date certified public accountants 
must register with the Mississippi State Board 
of Public Accountancy and pay an annual regis- 
tration fee. 

Oyster packers and canners file a sworn statement 
on this date as to number of barrels of oysters 


information as 


purchased and caught during the preceding 
month, : : . 
Oyster, sea food, etc., monthly inspection tax is 


due on this date. 

The personal property of persons or corporations 
doing any kind of contracting work shall be 
assessed in the county where such property is 
being used on this date. 





The State Board of Pharmacy meets at the capital 
on this date for the purpose of examining appli- 
cants for pharmacist’s license. 


Jan. 5—— 


Wholesale oyster and sea food dealers file monthly 
report on this date. 





Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 

Motor vehicle monthly mileage tax reports are due 
on or before this date. 





Any county, district, or municipality may provide 
for the payment of ad valorem taxes, levied for 
county and municipal bonds, in installments, by 
order entered upon its minutes prior to this date. 

Common carriers must file monthly report on this 
date of gasoline and oil delivered by them. 

Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this 
date. 

Monthly 
date. 

Retail dealers in gasoline file monthly report on 
this date. 


gross sales tax and report due on this 





Gross sales tax annual report required on or 
before this date. 





January 


January 1 





on 


December, 1936 





January 31 

Creameries, cheese factories, etc., file annual re 

port with the Commissioner of Agriculture oy 
this date. 


MISSOURI 
January 1 

Assessment date in Kansas City (three preceding 
months for merchants). 

Egg separating permit fee due. 

= pelts dealers and shippers license renewal fee 

ue. 

Lien date for taxes on bank shares in Kansas City, 

Merchants’ ad valorem license tax due. 

Motor vehicles, trailers, chauffeurs, operators, and 
dealers’ annual reregistrations and les due. 
Railroad, street car company, bridge, telegraph, 
telephone, electric power and light company, 
electric transmission line, oil pipe line, express 
company and private car company and railroad 

property returns due. 

Railroad, street car, bridge, telegraph, telephone, 
express, electric power and light, electric trans. 
mission and oil pipe line company taxes delin. 
quent. 

Real and personal property taxes delinquent. 

Real estate and personal taxes in Jackson County 
unpaid on this date are delinquent. 

Second, third and fourth class city and town prop- 
erty taxes delinquent. 

15 
Commercial feeding-stuffs statement due. 








Gasoline—Statement of distributors and dealers 
due. 

Sales tax monthly return due. 

The annual license fee on motor carriers is due 


at the time of the issuance of a certificate of 
convenience and necessity and/or interstate per- 
mit, and annually thereafter, on or between 
January 1 and January 15 of each calendar year. 
January 25 
Gasoline—Tax due. 
—distributor’s and 
received due. 
—transporter’s statement due. 
January 30—— 
Mining statement and inspection fees due. 
January 31 
Manufacturers’, wholesalers’ and dealers’ 
Soft drink report due. 





dealer’s report of gasoline 





tax due 


MONTANA 





Annual report of foreign corporations of capital 
stock represented in State of Montana must be 
filed in office of Secretary of State between this 
date and March 1. 

Chain store licenses, last day to apply for renewal. 

Chauffeurs’ licenses expire on this date annually. 

Metalliferous mines’ licenses expire. 

Oleomargarine dealers’ license fees are due. 








Taxidermists’ reports are due. 
January 10 
Creameries, butter, cheese, or ice cream factories’ 
reports due. 
Milk or cream buying stations’ reports due. 
January 15 
Alcoholic beverages, brewers and _ wholesalers’ 


monthly report and excise tax due. 

Dealers’ gasoline tax and report vaener) due 
to State Board of Equalization on or before 
this date. 

Railroads and common carriers file monthly report 
of gasoline delivered in state on or before this 
date with State Treasurer and State Board of 
Equalization. 

January 20—— 

Oil producers’ 

tax due. 
January 30 

Carbon black producers’ semi-annual license tax 
and report due to the State Treasurer on or 
before this date. 

Cement dealers, manufacturers and importers must 
file license report with and pay license tax to 
State Treasurer quarterly on or before this date. 

Coal mine operators’ and dealers’ quarterly license 
tax and report due to State Treasurer on or 
before this date. 

Oil producers’ license tax, 
installment. 

Oil producers’ quarterly license tax report due. 

January 31 

Chain store licenses lapse this day of the year 
next following that for which the license was 
issued. 

Public warehouseman’s reports are due. 


additional license tax report and 





last day to pay second 





NEBRASKA 





January 1 
Fishing (net and seine) licenses expire. 
Manufacturers and distributors of alcoholic liquor 

at wholesale must make a return with the Liquor 
Control Commission between the first and 
fifteenth of each month showing amount 0 
liquor manufactured and sold during the preced- 
ing month. 
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Jan. 5 
Jan. 


Jan. 10 


December, 1936 


Motor vehicle registrations become due. 

Quarterly reports from game and fur farms due. 

Real property taxes become a lien on this date. 

Real property taxes become due on this date. 

Real property taxes in the City of Omaha become 
due on this date. 





Reports of public grain warehouses due. 





Quarterly report of cold storage warehouses due. 





Employment agencies’ reports due. 

Railroad monthly reports of passes due. 
January 15 

Gasoline carriers’ reports due. 

Gasoline dealers’ reports and taxes due. 

Reports and taxes of retail imitation butter dealers | 





due. | January 15 
Annual report required of persons engaged in 
game farming must be filed by this date. 
NEVADA | County Board of Taxation assesses shares of stock 
January 1—— of banks, banking associations and trust com- 
Alcoholic beverage annual license fee due. panies. 


Certain county license quarters begin. 

During January, first semi-annual report for net | 
proceeds of mines due. 

Extra tax on transient cattle due. 

Employment agency license fees due. 

Fiscal year commences 

Motor vehicle carriers’ license fees due. 

Motor vehicle registration fees and property 
due. 

Petroleum products report and fees due. 

Statement of property due five days after demand | 
by assessor, between this date and second Mon- 
day in July. 

Extra tax on transient cattle due. 

Utilities —Books to be closed for purpose of annual | 
report to Public Service Commission, due not | 


later than March 15. 
First Monday- 











Ten days later affidavits of tolls for roads and | 
bridges due. 
January 15- 
Last day for payment of extra tax on transient | 
cattle. 
Jan. 25 


Gasoline (motor vehicle fuel) dealers’ and users’ 
reports and taxes due. 
January 31 
Last day for mining companies to file first semi- 
annual statement of net proceeds of mines with 
Tax Commission. 








NEW HAMPSHIRE 
January 1—— 
Annual license fees due. 
Annual permit expires and renewal fee due. 
Beverage licenses expire. 
Gasoline distributor’s monthly tax due. 
January 10-—— 
Monthly beverage report and fee 
off-sale permittees due. 
Monthly report of agents of unlicensed fire insur- | 
ance companies due. 
Monthly report of foreign manufacturers 
wholesalers of beverages due. 
Monthly report of manufacturers and wholesalers | 
of beverages due. 
Jan. 15—— 
Monthly report of gasoline distributors due. 
Jan. 25 - 
Quarterly report due. 


| 
of on-sale and 


| 
} 
| 
| 


and | 





NEW JERSEY 
January 1—— 

Certificates of registration of agricultural lime must | 
be renewed. | 

Date as of which the amount of capital stock must | 
be computed for the purposes of the annual cor- | 
porate license fee. | 

Dealers in commercial feeding stuffs must file | 
statement and pay inspection fee; certified | 
statement and annual registration fee is also due. 

Employment agencies must renew license. 

License to fish for menhaden mus st be renewed. 

Lien on shares of common stock in banking insti- 
tutions becomes effective. 

Motor vehicle registration period begins. 

On or before this date distributors pay gasoline | 
tax. | 

On this date the annual license fee also becomes 
a charge upon and liability against the assets of | 
domestic corporations subject to the fee. 

Outdoor advertisers must pay license fee. 

Persons engaged in fishing by means of shirred or 
purse nets, otter or beam trawls, must renew 
license. 

Persons engaged in pond net fishing must file re- 
port and renew license. 

Retail dealers in gasoline, benzol or other sietihiaiasl 
used by purchasers in the propulsion of motor 
vehicles must renew their license as of this date. 


Tonger’s license fee (clams and oysters) is due. | 


Jan. 5 
Cold storage warehouses file report. 





January 10 


Second Monday 


| January 25—— 
County Board of Taxaticn meets on this date 
for the purpose of equalizing real property 

assessments. 


tax | January 31—— 


| January 20—— 


| January 25—— 


| January 1- 


| Jan. 5 


STATE TAX CALENDAR 









Assessments of real and personal property to be | 
completed by this date. 

Banking institutions file statement. 

Operators of interstate busse: file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of 
a ‘‘municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

Street railroad corporations, on or before this date, 
inake a return of the value of all property lo- 
cated in or upon any street, etc., or other public 
place. 

















Complaint to State Tax Commissioner as to rail- 
road or canal property tax assessments must 
be filed on or before this date. 





Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 


Distributors of motor vehicle fuel file monthly 
reports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points within or without New Jersey. 


NEW MEXICO 
January 1 
Assessment and lien date for property taxes. 
Between this date and March Ist the tax assessor 
must attempt to visit the taxpayer. 
Cheese factory, creamery, ice cream factory permit 
fees due. 
Commercial fertilizer registration fee due. 
Lien date for oil and gas severance taxes. 
Mineral property taxes become lien. 
Motor vehicle property taxes delinquent. 
Motor vehicle registration fees due. 
| January 15 
Fourth installment of income tax due. 
Gross income (occupational) taxes and reports due. 
Return of bank shares by bank officers due. 








Motor carrier reports and taxes due. 
Pipe line license fees due. 


Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and renorts on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 


NEW YORK 





eriod in towns. ’ 
: or real estate, holding and 
agricultural corporations paying 


Beginning of assessing 
Beginning of tax year 
co-operative 

franchise tax. 
Beginning of tax year for transportation and trans- 
mission companies paying franchise tax. 
Capital stock appraisal made between this date 
and March Ist by president, treasurer or secre- 
tary of transportation or transmission company. 
Appraisal to be forwarded to tax commission. 


First half of real estate taxes due in Nassau 
County. 

Franchise (income) tax due. 

Franchise tax on real estate, holding and co- 


operative agricultural corporations due between 
this date and April 1 or within 30 days from 
the date of notice of assessment, if dated after 
March 1. 

Franchise tax report of real estate, holding and 
co-operative agricultural corporations under Ar- 
ticle 9 of the Tax Law on Form 42 CT due 
between this date and March 1 in each year. 

Lien date for Erie County taxes. 

Lien of franchise tax on real estate, holding and 
co-operative agricultural corporations attaches to 
the property of each corporation on this date. 

Newly organized transportation and transmission 
companies file reports with tax commission be- 
tween this date and March 1 following date of 
organization. 

Personal income tax residence and nonresidence 
certificates (Forms 101 and 102, respectively) 
should be obtained for use of employees subject 
to income tax. 

Reports of transportation and transmission cor- 
porations due between this date and March 1, 
based on preceding calendar year. 

Theatre Tickets.—License tax to engage in the 
sale of same payable on this date. 





Warehouses, Cold Storage—Monthly report due. 


January 10—— 


January 15 


Jan. 25 


Jan. 31 


January 1 


January 15 


January 20 


January 31 


January 1 


Jan. 6 
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Last day for motor vehicle registration for manu- 
facturers, dealers, repairmen. 

Last day to pay property taxes in Suffolk County 
without penalty. 





New York City Personal Property 
due and tax payable. 

New York City Retail Sales Tax return due and 
tax payable for the quarter within preceding 
fifteen days. 


Tax returns 





Last day to file New York City Public Utility Ex- 
cise Tax monthly return and pay tax. 





Expiration of grace period in which to renew 
motor vehicle registration. 

Report due and tax payable during the month for 
Franchise Tax on Insurance Corporations. 

oe and transmission companies liable 
for additional tax must file quarterly report and 
pay tax in January of each year. 











NORTH CAROLINA 





Motor vehicle registration renewable. 
Quarterly reports of installment paper dealers due. 
Seed license tax due. 


January 10—— 


Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Ice cream manufacturers’ reports due. 





Gasoline tax refund application for preceding quar- 
ter due. 

Gross sales return and tax due on or before this 
date where sales are reported on a monthly 
basis. 





Gasoline tax and report due. 





Semi-annual report of lightning rod dealers due. 

Stock and poultry tonic registration fees due. 

— company quarterly report and privilege 
tax due 30 days after January Ist. 


NORTH DAKOTA 





Applications for gasoline tax refunds may be filed. 

Assessment date for property of sleeping car, tele- 
phone, telegraph, power and gas companies. 

Oil inspection reports and fees due. 

— fuel oil report and fee due. 





Cold storage warehouse reports due. 
January 10 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 
January 15 
Auto transportation company fees due. 
Gasoline reports and taxes. 
Interstate motor carriers mileage report and taxes 
due. 
January 20 
Annual report of mining and manufacturing cor- 
porations due. 
Retail sales tax quarterly return and payment due. 
Surety liable on oil dealers’ bonds. 
Jan. 31 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 














OHIO 

January 1 
Applications for admissions tax licenses due. 
Corporation Securities Record and Record of Resi- 

dent Ohio Stockholders due (Commission order). 

Fiscal vear for all governmental bodies commences. 

Investments transferred to trustee, listed with 
respect to valuation or income as of this date. 

Last day for hotel and restaurant corporations to 
obtain license. 

Last day for railroads, and express and steamship 
companies, transmitting money to foreign coun- 
tries, to file semi-annual certificate with super- 
intendent of banks. 

Merchants and manufacturers are assessed on av- 
erage value for year preceding. 

Personal property of all taxpayers, except depos- 
its in financial institutions and property reported 
on a fiscal year basis, assessed as of this date. 

Taxes on non-withdrawable shares in financial in- 
stitutions and shares in dealers in intangibles 
become a lien upon such shares. 

Jan. 5 
Last day for employment agencies to file monthly 

report. 

Jan. 6—— 

Last day for cold storage warehouse corporations 
to file report. 

January 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

Last day for payment of second installment of 
real property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 
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January 15 - 

Last day for motor transportation corporations to | 
pay tax without penalty. 

Monthly report of unregistered dealers in motor | 
vehicle fuel due. 

Private motor carriers’ license fees due in 1936, | 
but thereafter, beginning in July, 1936, annually | 
on July 15. 

Use tax reports and payments due. 

January 20 

Last day for filing complaints with board of re- 
vision against valuations where time has been ex- 
tended on first collection period. 

Last day for paying first half of real property and 
public utility real and tangible personal property 
tax Guanes pervious year, where time has been 
extended. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre 
ceding calendar month, 

Private motor carriers’ 
gency tax due. 

January 22—— 

Registration of sellers under use tax required. 

Jan. 30-— 

Transportation companies including pipe 
port all deliveries of motor vehicle 
during preceding calendar month. 

January 31—— 

Gasoline tax due. 

Last day to file monthly fishing report. 

Last day to file report with industrial board. 


OKLAHOMA 
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report and emer- 
































lines re- 
fuel in Ohio 

































































January 1— 
All taxable property is 
this date. 
Annuz al automobile registrations due. 
Excise tax on petroleum report and tax due. 
Gross production tax and report on oil and gas due. 
Property of public service companies listed and 
assessed as of this date. 
Second quarterly installment of property tax de- 
linquent. 
Used car dealers’ 
January 5—— 
Reports from mines (other than coal) due. 
January 10 
Gas pipe line reports of daily meter readings due. 
Gasoline taxes and reports due. 
Mileage report and tax of motor 
due. 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 
january 20-——— 
Monthly sales tax and report due. 
Reports from coal mines due. 
January 21—— ; 
Annual industrial report of 
turing corporations due. 
Bridge companies’ annual report to county com- 
missioners due. 
Property report of corporations 
estate by foreclosure due. 
January 30 
Cotton manufactories’ 
returns and tax due. 
Gross production tax and report on asphalt and 
ores due. 
Quarterly report of purchasers of oil and gas due. 
January 31 
Fur dealers’ reports due. 
Property statements of public service companies 
due. 











listed and assessed as of 















































licenses expire. 
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OREGON 











January 1——— 

Commercial feeding stuffs registration fee is due 
on or before this date each year to the State 
Department of Agriculture. 

Motor club service license expires on this date 
each year unless sooner revoked. 

Special motor carriers’ monthly fee due. 

Water power development annual license fee due 
to State Engineer on or before this date. 

First Monday 

On or before this date in each year the Corpora- 
tion Commissioner shall report to the governor 
a list of all corporations which for 2 years or 
more next preceding such report have failed, 
neglected, or refused to furnish any such state- 





































































































ment or to pay any such license fee. The gov- 
ernor shall forthwith issue his proclamation 
dissolving such corporations. 

January 10 











Fur dealers report not later than this date each 
year to State Game Commission, 
Oil well license tax and report due on or before 
this date to county treasurer. 
January 15 
Fish poundage fee and report and meat dealers’ 
report due on or before this date. 
Gasoline tax and report due to Secretary of State 
on or before this date. 
January 20 
Alcoholic beverage excise tax and report due. 
Motor carrier’s tax due on or before this date. 
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PENNSYLVANIA License tax on persons fishing for swimming fish 


from salt water and shrimp for the year begins 
as of this date annually. 

Motor bus and truck line fees may be paid semi- 
annually in advance on or before this date and 
July 1 each year. 

er aa tax returns of timber and timber rights 

ue 


January 1—— 

Annual license fees due: bakery; beauty culture. 
butter (renovated); commercial feeding stuffs | 
manufacturers or importers; fertilizer manufac- 
turers or importers; fish propagation. 

Annual statement and fee of manufacturers and 
importers of limestone, gypsum and related prod- 


‘ucts due. Real estate shall be valued and assessed as of this 
Fee for registration of insecticides and fungicides date every four years. 

due. Seed cotton license fee is due on or before this 
For state tax purposes, personal property is as- | date annually or before engaging in business 


sessed as of a date fixed between January Ist 
and January 15th. 

Ice cream plant licenses expire on December 31 
and application for renewal, together with fee, 
is due on or before this date. 

Interest accrues on delinquent property taxes for 
school districts of the second, third and fourth 
classes. 

Interest accrues on property taxes of preceding 
year in cities of the first class. 

Licenses or permits which expire on December 31st 
should be renewed as follows: alcoholic liquor 


The president and secretary of every railroad s} hall 
annually between the 1st day of January and 
the 1st day of March make a property return. 

The time for the making of property tax returns 
to the county auditors of the State shall be 
from January 1st to March Ist of each year. 

January 1-10 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be 
tween these dates. 

January 1-31—— 





manufacturers’ permits; amusement tax pees: Disinfectants registration fee payable during the 
cigarette tax permits; boating or net fishing | month of January each year. ; 
licenses; motor boat licenses; motor vehicle Return of personal assets of transportation and 


registrations; oleomargarine licenses; real estate 
brokers’ and salesmen’s licenses; security deal- 
ers’ registrations; tenement house licenses. 

Registered optometrists must renew licenses on or 
before this date. 

The manufacturing exemption under the capital 
stock tax is suspended from January 1, 1935, 
to January 1, 1937. 


telegraph companies shall be made in the month 
of January or before the Ist day of March, 
annually, with the County Auditors. 

Stock or poultry remedies fees must be paid dur- 
ing the month of January of each year. 

Jan. 4 

Fisheries monthly stamp report due not later than 

this date. 








January 6 January 5—— : aed act : 
Quarterly report of cold storage warehouses due. | Fishing license tax report is due within 5 days of 
January 10—— the end of each calendar month 


Amusement tax monthly reports and payments due. 
Liquor importers’ reports to Department of Reve- 
nue due. 


Malt beverage tax reports to Department of Reve- 


Oyster or clam shuckers stamp report must be 
mailed on or before the 5th day of each succeed- 
ing month. 


Sturgeon, caviar or 


shad dealers file a 


report 
nue due. within 5 days of the end of each month. 
January 15—— | Tobacco warehousemen required to file statement 
Annual report of investment business licensees | on or before the 5th day of each month. 


due. 

Kennel licenses expire. 

Liquor manufacturers’ reports and taxes 
partment of Revenue due. 

January 25-—— 

In first class cities the books of the receiver of 
taxes are opened and tax payments are accepted 
on this date. | 

January 31—— } 


January 20—— 
Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 
January 30—— 
Insurance brokers report must be filed within 30 
days after December 31st of each year. 
January 31—— 
Annual statement and fees of foreign corporations 
filed on or before this date with Secretary of 


to De- 


Last day for 2 per cent discount on property taxes _ state. a) a ; ; 

in cities of the second class. Game breeders’ licenses expire on this date an- 
Monthly reports and tax payments of distributors nually. 

and carriers of liquid fuels (for preceding month) 

due. | SOUTH DAKOTA 
Reports of escheats, unclaimed deposits, etc., due January 1—— 

from banks during January. 


Artesian well annual taxes due. 

Assessment date for shares in domestic insurance 
companies. 

Corporations and individuals file net income tax 
return and pay first installment of tax within 
90 days after close of tax year. Second in- 
stallment due on or before six months after filing 
return. 

Dealer’s and manufacturer’s 
and fees due. 

Express company gross receipts taxes due. 

Lien date for property taxes. 

Nursery dealers’ certificates renewable. 

Property taxes due. 

Warehouse reports due. 

January 10 
Employment agency reports due. 
Motor carrier reports and taxes due. 

January 15 
Gasoline reports and taxes due. 


RHODE ISLAND 
January 1—— 

Annual small loans license fee due. 

Bill collector’s license fee due. 

Rottler’s permit fee due. 

License fees for registration of motor vehicles or 
trailers or vehicles controlled by manufacturers, 
assemblers, or dealers are due. 

January 10 

Gasoline distributor’s monthly tax due. 

Jan. 15 

Gasoline distributor’s monthly report due. 


license applications 








SOUTH CAROLINA 





January 1 
Alcoholic beverage permit fees due. 
Annual license tax for year beginning on this date 
required of crab fishers. 
Contractors (bidding) license tax is due on this 











; a 1 tl Inspector of petroleum products may _ require 
date each year prior to offering or submitting report. 
any bid. ; , Monthly sales tax report and tax due. 
Every manufacturer shall, at the same time he is| Jan. 20 





required to list his other property, make and 
deliver to the auditor of the county in which 
his place of business is situated, a statement of 


Annual reports of domestic corporations due. 
Bridge company reports due. 





January 30 
the average value of all articles purchased, re- Express company gross receipts taxes subject to 
ceived or otherwise held to be used in his suit. 
business. Livestock brands renewable. 
Every person shall make out and deliver a state-| January 31 





ment of all the personal property possessed by 


Motor vehicle registration renewable. 
him, or under his control, on the Ist day of 





January of each year, with the value thereof, 

on said 1st day of January: Provided, That TENNESSEE 

the returns of certain agricultural products shall | January 1 

state the amounts actually on hand on August All State, county, school, and municipal taxes 
Ist immediately preceding. 


assessed on property, and all State, county, or 


Every telegraph, express, sleeping car, and every municipal privilege taxes and all poll taxes shall 
telephone company shall annually, between the be barred, and any lien for such taxes be can- 
1st day of January and the Ist day of March, celled unless same are collected or suits for the 


make out and deliver a property return. 

Hawkers and peddlers must obtain license on or 
before this date annually. 

In cities having a population of 50,000 inhabitants 
or over, returns of real estate shall be made 
between January 1st and March ist in any 
intermediate year upon the order of the Special 
Board of Equalization. 


collection have been instituted within 6 years 
from January Ist of the year for which such 
taxes accrued. 

Plumbers’ licenses expire on this date. 

January 1-31 

Certificates of authority for insurance agents o! 
solicitors shall be renewable in January of each 
year. 
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December, 1936 


Gross receipts report of public utilities to be filed 
with Railroad and Public Utilities Commission 
in January. 

Semi-annual business license tax on domestic and 
foreign insurance companies due in January. 

an. 5 

Quarterly report of oils and volatile substances 
due on or before this date. 

January 10 

Assessed taxes on all real estate, personalty, rail- 
road, telegraph, telephone, and other public 
service companies, and all damages and costs 
accruing thereon, shall be and remain a first 
lien upon such property from this date of each 
and every year, for the taxes of that year. 

Assessment date of property taxes. Personal prop- 
erty is assessed annually, whereas real estate 
is assessed every two years in odd years. 

Banks report to assessors of amount of deposits 
carried on books as of this date. 

Electric light companies property report contains 
amount of capital stock, amount of stock issued 
and market value of same, and market value 
of bonds as of this date. 

For the purpose of collecting taxes on shares in 
financial institutions and miscellaneous corpora- 
tions a prior lien is declared on all such stock 
on and after this date of each year. Financial 
institutions are subrogated to such lien for the 
purpose of enforcing repayment of any taxes 
that may be paid for the account of any such 
stockholder. 

Manufacturer’s (owner, operator, business partner, 
president or other official in charge of or oper- 
ating the business) personal property assessed 
as of this date. 

Public utilities file property schedules showing 
market value of shares of stock or capital as of 
this date. 

Reassessment of real estate previously assessed, 
made as of this date to include value of perma- 
nent improvements made thereon since original 
assessment. 

laxes assessed on property of public utilities in 
behalf of the State, counties, towns, and cities 
shall be a first lien upon the property from this 
date of the year for which the taxes are assessed. 

January 15 

Business license tax on collection and adjusting 
agencies or companies must be paid on or before 
this date annually. z 

Insurance brokers’ semi-annual reports due on or 
before this date. 

Last day on which to file quarterly report of oils 
and volatile substances. Report is filed with 
the Comptroller of the Treasury. 

Statement of collection and adjusting agencies or 
companies due on or before this date following 
each calendar year in which he or it has oper- 
ated or engaged in such business. 


TEXAS 
January 1 
Alcoholic beverage license applications due. 
Car companies’ public utility report and tax due. 
Cigarette tax—Wholesale dealer’s report of drop 
shipments due. 
Express companies’ public utilities report and tax 
due. 
Fire or fire and marine insurance agents, first day 
to file report. 
First day to file franchise tax report. 
Freight car companies’ public utility report and 
tax due. 
Gas, light, power and water companies’ public util- 
ity report and tax due. 
license and occupation taxes due. 
Pistols, last day to pay dealer’s tax. 
Report and tax of textbook publishers due. 
Reports and tax of commercial agencies due. 
Reports of emigrant agents due. 
Sulphur production report and tax due. 
Sworn inventory of property due. 
Sworn inventory of property held within city lim- 
its due. 
—— companies’ public utility report and tax 
ue. 
Terminal companies’ public utility reports and tax 
due. 
Telephone companies’ 
tax due. 
limber brands, report due. 
Valuation of property for purpose of taxation fixed 
as of this date. 
January 2—— 
Renewal fees for examination and registration of 
pharmacists due (last day for payment). 
Jan. 15 
Cigarette tax—Wholesale dealer’s report of drop 
shipments due. 
January 20 
Gasoline taxes and reports due. 
January 25 
Monthly report and tax of cement distributors due. 
Natural gas production report and tax due. 
Oil production reports and taxes due. 


Jan. 30 - 
Oil carriers’ report due. 


public utility report and 


STATE TAX CALENDAR 


Oil production report—Oil withdrawn from stor- 
age due. 

Report of agents (fire or fire and marine insur- 
ance) due. 

January 31 

General taxes delinquent if first installment unpaid 
Lage mg | November 30th. 

Last day for express companies to file report and 
pay tax to avoid penalties. 

Last day for fire or fire and marine insurance 
agents to file report. 


UTAH 
January 1—— 
Assessment date. 
Every tax upon personal property is a lien on real 
estate as of this date. 
Every tax upon real property is a lien thereon as 
of this date. 
Gasoline distributor’s and retailer’s license fee due. 
Tax lien on metalliferous and non-metalliferous 
mines attaches. 
Jan. 5 
Monthly report of cold storage warehouses due. 
Jan. 10 
Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 
January 15-—— 
Gross ton mile return and fees due on commercial 
motor vehicles. 
Monthly gasoline tax and report due. 
Sales tax and return due. 


VERMONT 
January 1—— 

Car, railroad, steamboat and telephone companies 
—Property is assessed as of this date. 

Motor vehicle registration—A person registering a 
motor vehicle after this date is entitled to reg- 
istration at one-fourth the annual fee. 

Property of car, railroad, steamboat and telephone 
companies is assessed as of this date. 

Quarter-annual local property tax instalment due. 

Quarterly reports of creameries, cheese factories, 
condensaries and receiving stations due within 
five days from this date. 

January 1-31—— 

Seed license fee is paid to director of Vermont 
agricultural experiment station annually in this 
month. 

January 15—— 

Corporation income (franchise) tax—Fourth quar- 
terly instalment of tax based on calendar year is 
payable to Commissioner of Taxes on or before 
this date. 

Jan. 31 

Annual list of stockholders is required to be filed 
with Commissioner of Taxes on or before this 
date. 


VIRGINIA 
January 1—— 

Alcoholic beverage license period begins and tax 
is due. 

All assessments are made as of this date. 

Assessment date of authorized maximum capital 
stock. 

Assets of bank whose affairs are being wound up 
returned as of this date. 

Commissioners of the revenue to commence assess- 
ments on this date. 

Intangible personal property returned for taxation 
as of this date annually. 

License period for beverages of not more than 3.2 
per cent alcoholic content begins and tax is due. 

Licenses renewable generally. 

Mineral lands and improvements thereon specially 
and separately assessed as soon as practicable 
after this date. 

Motor vehicle carriers’ road tax and appraisal tax 
due. 

Pipe line transportation companies shall report all 
their real and personal property of every de- 
scription as of this date. 

State Corporation Commission ascertains amount 
of authorized maximum capital stock of each 
corporation subject to the tax, as of this date, 
and assesses the State franchise tax. 

Tax year begins on this date except where other- 
wise specifically provided. 

Taxes assessed on real estate as of this date. 

Taxes assessed on tangible personal property, ma- 
chinery, tools and merchant’s capital as of this 


date. 

Telegraph and telephone companies to return num- 
ber of miles of poles or conduits owned or oper- 
ated by them within State as of this date in 
each county, city, town, and school district. 

Wholesale and retail merchants’ license period be- 
gins and tax is due. 

January 1-January 10—— 

—s salve, liniments, etc., vendors’ reports 

ue. 

Merchant’s report to be made on Jan. 1 or within 
10 days thereafter. 

Oyster purchaser’s inspection fee due. 

January 10 

Beer excise tax and report of beer sold during 

previous month due on or before this date. 
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Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
} ae previous month due on or before this 

ate, 

Tobacco warehouse report due. 

January 20 
Gasoline statement and tax due. 
January 31 

License period for catching fish for manufacture 
of oil ends. 

Reports may be required in this month (as a 
matter of practice not required) by State Cor- 
poration Commission of Corporations which pay 
annual registration fee. 


WASHINGTON 


January 1 
Fish hatchery reports due. 
Fur dealers’ reports due quarterly. 
Game farm reports due. 
Real estate brokers’ license fees due. 
Water power license fees due. 
Second Tuesday 
Annual reports of domestic corporations due. 
January 15 
Admissions tax and return due. 
Auto transportation company report and fees to 
Director of Public Works due January 1-15. 
Butter substitutes reports and taxes due. 
Compensating tax and return due. 
Gasoline reports and taxes due. 
Gross income (occupation) tax and return due. 
Public utility gross operating revenue tax and 
return due. 
Retail sales tax and return due. 
Jan. 30—— 
Christmas trees reports due. 
Dairy plants and factories to file reports within 
30 days after transmittal of blanks. 


WEST VIRGINIA 
January 1 
All property assessed as of this date. 
Commercial fertilizer certificates renewable. 
First day for corporations to file list of taxable 
property. 
Fish—game, food or bait—licenses renewable. 
Fourth installment of public utilities’ privilege tax 
on calendar basis due. 
January 10 
Brewers’ and beer distributors’ monthly report and 
excise tax due. 
General property lists of individuals due. 
January 15 
Retail sales tax and return due. 
Jan. 2 
Special license fee of public service companies for 
support of Public Service Commission due. 
January 30 
Annual retail sales tax return due. 
Fourth quarterly (or annual) report and payment 
of business and occupation tax due. 
Gasoline tax and reports due. 


WISCONSIN 
January 1 

Cleaning and dyeing license fee due. 

First day to file annual report of domestic cor- 
poration. 

First day to file annual report of foreign cor- 
poration. 

License tax on butter and cheese factories and 
milk and cream receiving stations due. 

Motor carrier quarterly flat tax due; motor carrier 
permit fees under Motor Vehicle Transportation 
Act due. 

Motor vehicle dealers’, salesmen’s 
companies’ license fees due. 

Jan. 5 
Monthly report of cold storage warehouses due. 
Jan. 10 
Alcoholic beverage monthly reports due. 
Oleomargarine license tax report due. 
Jan. 15 
Motor carrier flat tax quarterly reports due. 
January 20 

Commercial feed tonnage tax due. 

Commercial feed tonnage tax report due. 

Gasoline dealers must file monthly report 
pay tax. 

January 30——— 
Transportation company gasoline tax reports due. 
January 31 

Last day to pay general property tax without 2 per 
cent penalty. 

Privilege dividend return and tax due. 


and finance 


and 


WYOMING 

January 1 

age shall pay tax on property conveyed on or 

after. 

Motor vehicle registration renewals take effect. 
January 10—— 

Carriers’ monthly gasoline report due. 
January 15 

Monthly gasoline tax and report due. 

Sales tax return and tax due. 



































































































































































































































































































































tate Tax Issues 


MNOLLOWING are the results by states of the 
} vote at the general election on November 3, 
1936, on initiative and referendum measures or 
constitutional amendments relating to state taxes 
which were submitted to the electorate: 


ARKANSAS 


Free Textbooks.—Initiated Act No. 1 to provide for 
free textbooks in the elementary public schools of the state 
of Arkansas adopted. 

Homestead Exemptions.—Constitutional Amendment 23 


to provide for an exemption of homesteads from certain 
taxes approved. 


CALIFORNIA 


Chain Store Tax.—Referendum on Chapter 849, Statutes 
of 1935, providing for licensing of chain stores, with cer- 
tain exceptions, and fees of from $1 on one store to $500 for 
each store over nine under the same management or con- 
trol, resulted in repeal of the law. 


Motor Vehicle Fuel Taxes and License Fees.—Initiative 
measure to add Article XXVI to the Constitution was de- 
feated. Among other provisions the proposal provided for 
motor vehicle fuel taxes and license fees to be used for 
highway purposes and vehicle regulations; permitted use of 
a portion of such revenues to be used under legislative au- 
thorization, for aiding assessment districts, formed before 
1933 for highway purposes, and for paying local bonds is- 
sued therefore; required fees and taxes to be equal not- 
withstanding type of fuel or engine permitted reenacting 
or continuing 1935 statute imposing vehicle license fee 
based on value, provided revenue, excluding collection costs 
and subventions to counties and municipalities, is first ap- 
plied to obligations under State highway bonds outstanding 
when measure became effective. 

Oleomargarine Tax.—Referendum against Chapter 51, 
Statutes, 1935, providing for an excise tax of 10 cents per 
pound on all oleomargarine containing any fat or oil 
ingredient other than one or more of oleo oil, oleo stock, 
oleo stearine from cattle, neutral lard from hogs, sheep fat, 
cottonseed oil, peanut oil, corn oil or meat fat, resulted 
in defeat of the law. 

Personal Income Tax.—Initiative amendment of Sec- 
tion 11, Article XIII of the Constitution was defeated. The 
proposed amendment declared that no law imposing income 
tax on an individual or natural person, or his estate or 
trust, shall be valid unless approved by a majority of elec- 
tors after initiative proceedings therefor, or after submis- 
sion thereto, as provided for constitutional amendments 
proposed by the Legislature, at the next election following 
its passage by two-thirds of all members of each house 
of the Legislature. It provided also for repeal of the 1935 
personal income tax laws. 

Property Tax—Computing Taxes on Unsecured Prop- 
erty.—Assembly Constitutional Amendment 42 was adopt- 
ed. This measure amends Section 9a Article XIII of the 
Constitution. The amendment declares taxes levied for 
any current tax year upon personal property and assess- 
ments upon possession of or upon claim or right to pos- 
session of land and taxable improvements on land exempt 
from taxation, if not a lien upon land of sufficient value to 
secure their payment, shall be based upon tax rates for 
preceding tax year upon similar property where taxes were 
a lien upon land of sufficient value to secure payment 
thereof. Permits equalization of assessment on such 
property. 


COLORADO 


Income Tax.—Referred constitutional amendment, H. C. 
R. No. 13, 1935 Regular Session, providing for an income 
tax, was approved. 





November Election Action on 






Limitation of Property Taxes.—Initiative measure to 
amend Section 3 of Article X of the State Constitution, 
limiting rates of ad valorem property taxation for state, 
county, school and other purposes to 20 mills in cities and 
towns, and to 15 mills in other subdivisions was defeated. 

Limitation on Raising and Distribution of Public Reve- 
ness.—An initiative constitutional amendment of Article X 
of the State Constitution was defeated. 

It was proposed to place limits upon the raising and dis- 
tribution of public revenues; to require uniformity within 
each class of subjects taxed; to permit a graduated or pro- 
portional income tax within limitations. Certain exemp- 
tions were defined for tangible and intangible personal 
property, ditches, canals, flumes, and property used for 
municipal, religious, school, charitable and cemetery pur- 
poses. Provision was made for the elimination and re- 
placement of all ad valorem taxes on intangible property 
and of all ad valorem taxes for general state purposes if 
an income tax be adopted and in force for limiting the use 
of license registration and motor vehicle fees and of ex- 
cise taxes on motor fuel to highway purposes; for restrict- 
ing appropriations to available taxes; and for limiting the 
power of the General Assembly to impose ad valorem taxes 
for local purposes; providing accounting methods for the 
State Treasurer; and establishing State and County Boards 
of Equalization. 

Motor Vehicle Taxation.—The electorate approved amend- 
ment of Section 6, Article 10 of the Constitution to provide 
for the payment of an annual graduated specific ownership 
tax on motor vehicles in lieu of ad valorem taxation there- 
on and for the distribution of such specific tax. 

Tax Exemption.—Referred constitutional amendment, S. 
C. R. No. 2, Second Special Session, to amend Section 5, 
Article X, exempting property, real and personal, used sole- 
ly and exclusively for religious worship and schools and 


strictly charitable purposes, also cemeteries, from taxation, 
was approved. 


FLORIDA 


Old-age Assistance.—S. J. R. 170, Regular Session of 
1935, amending Section 3 of Article XIII of the State Con- 
stitution to authorize the Legislature to enact a state- 
wide system old-age assistance, was approved. 


GEORGIA 


Tax Limitation.—Referendum vote on H. R. No. 12-13 
(a), Regular Session, 1935, providing for a property tax 
limitation, resulted in its rejection. 


IDAHO 


Sales Tax.—Referendum on House Bill No. 76, First 
Special Session, 1935, which would have imposed an “emer- 
gency” tax upon the retail purchase of certain commodities 
services and admissions resulted in its defeat. The Act 
becomes inoperative upon proclamation by the governor. 


LOUISIANA 


Department of Revenue.—Act No. 69, S. B. No. 64, 1936 
Regular Session, amending Article VI of the State Con- 
stitution, by the addition of a new Section (Sec. 26) to 
create a Department of Revenue, was approved. 

Exemption of Certain Industries from Taxation.—Act 
No. 65, Senate Bill No. 214—1936 Regular Session, amend- 
ing Section 22 of Article X of the State Constitution rela- 
tive to exemption of certain industries from certain forms 
of taxes was approved. Another tax exemption measure, 
Act No. 68, Senate Bill No. 39, 1936 Regular Session, was 
also approved. 

Release of Real Property Taxes.—Act No. 319, Senate 
3ill No. 106, 1936 Regular Session, an amendment to Sec- 


(Continued on page 761) 


WASHINGTON 


The New Income Tax Regulations 


HE Bureau of Internal Revenue’s present in- 

terpretation of the income tax provisions of the 
Revenue Act of 1936 was recently made public by 
release of Regulations 94. 

Most of the principal changes in the Revenue Act 
of 1936, including the provisions relating to the sur- 
tax on undistributed profits, have previously been 
made the subject of Treasury Decisions issued dur- 
ing the past few months. Such Treasury Regula 
tions are as follows: 


Treasury Decision 4649, approved June 25, 1936 
relating to withholding of income tax under Sections 
143 and 144; 

Treasury Decision 4674, approved August 6, 1936, 
prescribing regulations under Section 14, relating to 
surtax on undistributed profits of corporations ; Sec- 
tion 26 and Section 27, relating to credits of cor- 
porations, and Section 115, relating to distributions 
by corporations ; 

Treasury Decision 4677, approved August 18, 1936, 
prescribing regulations under Sections 112(b) (6) and 
113(a) (15), relating to the nonrecognition of gain or 
loss upon receipt by a corporation of property, and 
basis of property, distributed in complete liquidation 
of another corporation; 

Treasury Decision 4678, approved August 18, 1936, 
prescribing regulations relating to the taxation of 
mutual investment companies. The above-mentioned 
Treasury Decisions, with minor clarifying changes 
in wording, are incorporated in Regulations 94. 

In addition to the foregoing, certain other rules 
have been prescribed in Regulations 94 giving effect 
to new provisions of the Revenue Act of 1936, In- 
cluded in such rules are the following: 


Section 14(d) of the Act provides that domestic 
corporations are exempt from the corporate surtax 
if in bankruptcy “under the laws of the United States 
* * * Tn order to answer the question of whether 
proceedings for the relief of debtors in Federal courts 
under Sections 77 and 77(B) of the Bankruptcy Act 
of 1898, as amended, are bankruptcy proceedings 
within the meaning of Section 14(d) of the Act, the 
following sentence has been inserted in Article 14-1 
as it appears in Regulations 94: 


Generally, in the case of proceedings for the relief of 
debtors under Section 77 or 77(B) of the Bankruptcy Act 
of 1898, as amended, if the debtor corporation has pending 
a debtor’s petition or answer which has been approved by 
the court finally determined to have jurisdiction thereof, 
it is in bankruptcy under the laws of the United States. 


Preferential Dividends 


Certain changes have been made in Article 27-7 
of Treasury Decision 4674, relating to preferential 
dividend distributions. This article appears in Regu- 
lations 94 as Article 27(g)-1 and has been changed 
in order to prevent an interpretation that no divi- 
dends paid credit is allowable, on the ground that a 
preference exists, within the meaning of Section 
27(g), where a dividend is paid in property other 
than cash and the market value of certain items of 
such property when distributed is different from its 
market value when received by those stockholders 


living in remote places in the United States or in 
foreign countries. 


Gain or Loss from Installment Obligations 


Under Section 44(b) relating to gain or loss upon 
disposition of installment obligations the question 
arose as to the taxation of income evidenced by in- 
stallment obligations when distributed by a subsidiary 
corporation to its parent corporation and the distri- 
bution meets the requirements of Section 112(b) (6) 
of the Act. The first paragraph of Article 44-5 has 
therefore been rewritten before insertion in Regula- 
tions 94 to read as follows: 


“The entire amount of gain or loss resulting from the 
disposition or satisfaction of installment obligations, com- 
puted in accordance with Section 44(d), is recognized 
under the Act, unless the disposition is within one of the 
exceptions made by the Act. Such an exception is pro- 
vided in Section 112(b)(4) and (5) but not in Section 
112(b)(6). The fact that Section 112(b)(6) provides for 
the nonrecognition of gain or loss upon the receipt of 
property by one corporation in complete liquidation of 
another corporation under certain specifically prescribed 
circumstances is immaterial in determining the recognized 
gain or loss resulting to the liquidating corporation in 
case installment obligations are distributed in liquidation.” 


The regulations under Supplement H relating to 
nonresident alien individuals and Supplement I re- 
lating to foreign corporations give effect to the changes 
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in the Act with respect to the taxation of nonresident 
aliens and foreign corporations. 

In general for the purpose of the tax, nonresident 
alien individuals are divided into two classes: (a) 
Nonresident individuals not engaged in trade or 
business within the United States and not having an 
office or place of business therein at any time within 
the taxable year, and (b) nonresident alien individuals 
who at any time within the taxable year are engaged 
in trade or business within the United States or 
have an office or place of business therein, the term 
“nonresident alien individuals” including “nonresi- 
dent alien fiduciaries.” Every nonresident alien in- 
dividual coming within class (a) is subject to the 
tax imposed by Section 211(a) on gross income and 
is not entitled to any personal exemption or credit 
for dependents. A nonresident alien individual 
coming within class (b) is taxable upon his net 
income from sources within the United States (gross 
income from sources within the United States minus 
the statutory deductions provided in Sections 23 and 
213) less the credits against net income allowable 
to an individual. 

Foreign corporations are divided into similar 
classes. Every nonresident foreign corporation is 
liable to the tax upon gross income from sources 
within the United States which is fixed or deter 
minable annual or periodical income and is not al- 
lowed any deductions from gross income. A resident 
foreign corporation is liable to a normal tax upon 
its net income from sources within the United States 
and in general is allowed the same deductions from 
its gross income arising from sources within the 
United States as are allowed a domestic corporation 
to the extent that such deductions are connected 
with such gross income. Foreign corporations are 
not subject to the surtax on undistributed profits. 
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The administrative provisions of Regulations 94 
are substantially the same as the corresponding pro- 
visions of Regulations 86 prescribed under the Reve- 
nue Act of 1934, including the provisions relating to 
the filing of returns and the assessment and collec- 
tion of the tax. The provisions of Regulations 86 
requiring the filing of a copy of the return of income 
on a duplicate form on colored paper have been con 
tinued in Regulations 94. 


Federal Tax Legislation Prospects 


ECENT statements by the President, Senator 

-’at Harrison, chairman of the Senate Finance 

Committee, and others close to the Administration 

give assurance that no increase in taxes is contem 
plated during the next session of Congress. 

An upward revision of revenue estimates for the 
coming year has been made by the Treasury De- 
partment, it is understood, in consequence of more 
rapid business recovery and larger distributions of 
corporation earnings than had been anticipated when 
the previous estimates were made. On the expendi- 
ture side of the ledger, improved employment con- 
ditions point to reduced emergency relief requirements 
and there is no recurring expense item for the 
veterans’ bonus. These prospects have provided 
hope that at least a close approximation to a bal- 
anced budget will be effected in the next fiscal year. 

As to revision of present tax laws in response to 
criticism of the tax on undistributed profits of cor- 
porations and the imposts under the Social Security 
Act, none of any kind applicable to the taxable year 
1936 is in prospect. 

The President has indicated, how- 
ever, that inequities in the tax on 
undistributed profits of corporations 
will be given consideration, but that 
no changes are contemplated until its 
operation for the taxable year 1936 
has been observed. 

A similar attitude appears to be 
maintained toward criticism of the 
tax and other provisions of the Social 
Security Act. Only minor revisions 
seem likely, and pressure by labor 
organizations to shift the part of the 
cost of the Social Security Act bene- 
fits that now falls upon employees to 
employers or elsewhere is not meet- 
ing with encouragement. 

The general prospect for the com- 
ing session of Congress as far as tax 
legislation is concerned is that what- 
ever changes in tax law are made 
will consist mainly of further closing 
of loopholes for tax avoidance and 
of otherwise pointing up the present 
law to conform with the Administra- 
tion’s philosophy of taxation. 
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Federal Tax Revision is 
Radio Forum Subject 


HE radio program sponsored by 

the League for Political Educa- 
tion, known as “America’s Town 
Meetings of the Air”, includes as a 
subject for one of the twenty-one 
1936-1937 “town meetings” the ques- 
tion, “Should Our Federal Tax 
System Be Revised?” Though the 
names of the speakers pro and con 
on the issue have not been announced 
assurance is given that they will be 
worthy of being heard even by those 
most familiar with Federal prob- 
lems involving taxation. 

These programs are Thursday 
night (9:30 E.S.T.) features avail- 
able over the National Broadcasting 
Company’s outlets. On December 3 
and December 10, the subjects, re- 
spectively, are “Reciprocal Tariff and 
Economic Recovery” by Francis B. 
Sayre and others, and “The Problem 
of Social Security” by Senator Robert 
F. Wagner and others. Other topics 
announced for subsequent “meet- 
ings,” in addition to that as to 
whether the Federal tax system should be revised, 
are the following (subject to changes): 

Can Business Absorb Our Unemployed? 

A Gold Standard or Managed Money? 


Should We Separate National Party Politics from City 
Governments? 

Transportation and Public Convenience 

Do We Need a Federal Minimum Wage Law? 

Should Capital Punishment Be Abolished? 

Should Labor Unions Be Incorporated? 

Should the Child Labor Amendment Be Adopted? 

Can Our Democracy Survive the Challenge of Dictator- 
ship? 

Should the Constitution Be Amended in View of Chang- 
ing Conditions? 

Should the New Deal Farm Program Be Continued? 

Youth Offers Some Solutions (A Symposium) 

Drama as a Social Force in American Life (A Sym- 
posium) 

Literature versus Journalism in a Democracy 


U. S. Expenditures Lower Than 
Last Year—Receipts Up 


OR the first four months of the current fiscal 
year Federal expenditures were $281,000,000 
lower and receipts were $174,000,000 higher than 
during the same period of last year, but the deficit 
was nevertheless $937,496,215. Revenues were 
$1,408,088,114 and expenditures were $2,345,584,329. 
For the month of October the excess of expendi- 
tures over revenues was $412,612,127, the respective 
figures for the two items being $684,784,564 and 
$272,172,437. 
The public debt at the end of October was 
$33,832,528,148, a gain of $4,300,000,000 over the 


figure reported for the same date a year before. 
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Scenes Such as This Give Winter Charm to the National Capitol 


A balanced budget “within a year or two” is the 
fiscal prospect held out by the President, who is 
expected, now that the tide of business and employ- 
ment is definitely upward, to scrutinize the Federal 
outlay closely in order to lay the groundwork for a 
near-future normal relation between government 
receipts and outlay. 





South Dakota Chain Store 
Tax Held to Be Void 


HE South Dakota Chain Store Tax Act (Chap- 
ter 204, Laws of 1935) is no longer operative. It 
was held unconstitutional by the South Dakota 
Supreme Court on November 16, 1936, in the case of 
Barnsdall Refining Corporation et al. v. Welsh et al. 
The law was held invalid on the ground that it 
had not received a two-thirds vote of all the mem- 
bers of each branch of the legislature, as is required 
by Section 2, Article 12 of the State Constitution in 
the case of all bills involving appropriations with the 
exception of the general appropriation bill for ordi- 
nary expenses of the executive, legislative and judi- 
cial departments of the state. 

The Chain Store Act imposed a graduated license 
tax upon all stores or mercantile establishments 
based upon the number of stores operated under the 
same management, supervision or ownership and 
also imposed a graduated tax on the gross sales of 
all stores or mercantile establishments, under a sin- 
gle or common ownership, supervision or manage- 
ment, at rates from % of 1 per cent on gross sales 
not exceeding $50,000 to 34 of 1 per cent on sales in 
excess of $1,000,000. 





















































































































































































































































































































































































































































































































































































































Gross Receipts Tax Provisions of 
Iowa Chain Store Act Invalid 


HE gross receipts tax provisions of the lowa 
_ Chain Store Tax Act of 1935 were held invalid 
by the United States Supreme Court in a per curiam 
decision rendered November 9, 1936, in the case of 
Valentine et al. v. Great Atlantic and Pacific Tea Co. 
et al., upon the authority of Stewart Dry Goods Co. 
v. Lewis, 294 U. S. 550. Mr. Justice Brandeis and 
Mr. Justice Cardozo dissented. 


The decision affirmed the ruling of the District 
Court, 12 F. Supp. 760, that the provisions of Sec- 
tion 4(b) of the Chain Store Act of 1935 (Iowa Code 
of 1935, Chap. 329 G-1), imposing a tax based upon 
gross receipts from sales according to an accumula- 
tive graduated scale, is invalid under the equal pro- 
tection clause of the Fourteenth Amendment of the 
Constitution as creating an arbitrary discrimi- 
nation. The case was brought to the Supreme Court 
upon direct appeal from a final decree granting a 
permanent injunction (28 U. S. C. 380). 


Undistributed Profits Tax Avoidance 


After the Koshland Case 


(Continued from page 705) 
conjunction with tax avoidance plans is primarily 
the concern of the individual stockholder. 


Conclusion as to Effect 
of Koshland Decision 


ROM the cases, the conclusion seems to be clear 

that the Koshland case leaves open not only the 
stock dividend method but does not foreclose other 
measures of surtax avoidance. The procedure of 
avoidance requires inspection of the corporate facts 
which potentially lend themselves to an effective tax 
avoidance plan. Corporations and their stockholders 
must refrain from embarking upon fictitious trans- 
actions which constitute deliberate tax evasion as 
distinguished from legitimate tax avoidance. But, 
as was remarked earlier in this discussion, the law 
contemplates that the additional corporate income 
tax burden might be shifted to stockholders. In 
this aspect of the matter, the desire to effect tax 
saving for the corporation does not impute the fraud 
which is involved in tax evasion devices for the 
representation of facts that do not exist as facts. 


The motive for legitimate surtax avoidance seems 
likely to obtain with respect to the calendar year 
1936, in light of the President’s statement to the 
effect that the Government needs the revenue derived 
from the taxes imposed by the new law on 1936 in- 
comes. With regard to taxable fiscal years ending 
in 1937, the taxable calendar year 1937 and subse- 
quent taxable years, there does not yet appear a 
definite assurance that the undistributed profits tax 
will be repealed. Assuming that the tax is constitu- 
tional, we find that corporations and their stockholders 
are faced with a problem of serious consequence in 
the daily operation of the business and in the annual 
financial result of corporate activity. 
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Significant Decisions of the 
Board of ‘Tax Appeals 


(Continued from page 740) 

F. O. Statler, 27 BTA 342. Tyson concurs with the majority 
opinion only to the effect that a telephonic communication 
did not constitute a proper filing of the telegram with the 
Board. Turner dissents, with an opinion to the effect that 
by the conclusion of the majority, the statutory period is 
here reduced from midnight on the last day to office hours 
on the last day. Black, Morris, McMahon, and Harron agree 
with this dissent. 


Community Property—No Loss Deductible in Exchange 
for Controlling Interest of a Corporation—Community 
property was transferred in 1930 by petitioners through the 
agency of a trust company to a corporation. It is hcid 
that the transfer to the corporation was not a sale but was 
solely in exchange for the stock thereof; that immediately 
after the exchange the transferors were in control of the 
corporation, the stock received by each of the transferors 
being substantially in proportion to his interest in the com- 
munity property prior to the exchange, and that therefore, 
petitioners sustained no deductible loss——R. C. Kuldell z 
Commissioner; Ethelyn Cramer Kuldell v. Commissioner, Dec. 
9493 [CCH]; Docket Nos. 76799, 76800. 


Deductions from Gross Income.—A widow who acquired 
securities from her husband’s estate and paid a trust com- 
pany a commission for collecting the income and a book- 
keeper for keeping her accounts is not entitled to deduct the 
amounts so paid, since she is not engaged in carrying ona 
trade or business, there was nothing about which she was 
employed and nothing that occupied her time, attention, or 
labor for livelihood or profit, and there is no other statutory 
provision for the deduction.—Helen W. Heilbroner v. Com- 
missioner, Dec. 9502 [CCH]; Docket No. 71698. 


Leech dissents, without Opinion. Smith dissents, with 
opinion to the effect that “both amounts are legal deduc- 
tions from gross income as ‘ordinary and necessary ex- 
penses paid * * * in carrying on * * * business.’ 
Arnold agrees with this dissent. 


Deferred Payment Sales—Tax Liability—(1) Taxpayer 
selling lots in 1931 on the deferred payment plan has the 
right to have included in the cost of such lots the estimated 
future expenditures for contractual improvements such as 
streets and water mains. 


(2) Where the unpaid balance of deferred payments on 
certain real estate contracts are found to be without fair 
market value in 1931, upon evidence that with diligent effort 
no buyer could be found willing to purchase at any price, 
in view of the circumstances, the Commissioner may not 
compute gross income from installment sales by adding 
the face value of these unpaid obligations to the down 
payments made in 1931, in determining taxable income for 
that year—Cambria Development Company v. Commissioner, 


Dec. 9497 [CCH]; Docket No. 75411. 


Dividend on Common Stock Paid in Initial Issue of Pre- 
ferred Stock Held Not Taxable Income.—A dividend in 
preferred stock on common where only common stock is 
outstanding is not taxable income, since the dividend did 
not result in giving the stockholder an interest different 
from that which his former stockholdings represented. 
This decision is an interpretation of the decision of the 
United States in the case of Koshland v. Helvering, 297 U. S. 
702, where there were both common and preferred stock 
outstanding when the dividend on the preferred was paid 
in common stock. Relative thereto, the opinion of the 
Board says: “But whether we are right or wrong in our 
interpretation of the Koshland case and whether or not the 
preferred stock dividend of 1922 was income, we are of the 
opinion that it was not taxable to stockholders * * *; 
if it was income as in the Koshland case, it was nev ertheless 
a stock dividend which was specifically exempt from tax 
under Section 201(d) of the Revenue Act of 1921.”—August 
Horrmann et al. v. Commissioner, Dec. 9500 [CCH]; Docket 
Nos. 77141, 77142, 77143, 77144, 77145, 77200. 

Leech dissents from the majority opinion, and Morris 
agrees with the dissent. 
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Loss Incurred in Liquidation of a Trust.—Whiere trust 
(irrevocable as to income thereof) was created by several 
parties to insure income to the widow of a friend, loss from 
sale of stocks in 1931 in liquidation of such trust is not 
deductible by original subscribers to the trust agreement. 
The petitioner subscribed and paid the sum of $4,000 to the 
trust fund. By the terms of the trust agreement the trustee 
was directed to invest the total trust fund in stocks and 
bonds upon the death of the beneficiary the trustee was 
required to sell the securities then in the trust estate and 
distribute the proceeds to the subscribers in proportion to 
the respective amounts of their subscriptions. It is held 
that the difference between the amount of the petitioner's 
subscription and the amount he received upon the liquida- 
tion of the trust in 1931 does not constitute a loss which is 
deductible from the petitioner’s gross income. “Clearly, the 
loss sustained was not incurred in trade or business.” 
Frederick H. \Vood v. Commissioner, Dec. 9509 [CCH]; 
Docket No. 77694. 


Port of New York Authority—Compensation of Officers 
and Employees Exempt from Federal Income Tax.—Com- 
pensation for 1931-1933 of officers and employees of the 
Port of New York Authority is held immune from Federal 
income tax. The opinion holds further that ‘even if the Port 
Authority’s functions are not constitutionally immune from 
interference by Federal taxation, the power of the Federal 
Government to regulate commerce and control navigable 
waters has not been exercised by Congress through the 
imposition of tax in the general provisions of the revenue 
act, nor has such tax been provided for as an implied con- 
dition of consent to the interstate compact.’—Montgomery 
B. Case v. Commissioner; Philip L. Gerhardt v. Commissioner ; 
E. Morgan Barradale v. Commissioner; Billings Wilson v. 
Commissioner; John J. Mulcahy v. Commissioner, Dec. 9507 


[CCH]; Docket Nos. 75816, 77375-77377. 


Mellott dissents, without written opinion. 


Reorganization.—A Maryland corporation held practically 
all of the common stock of a New York corporation which 
owned and operated a chain of baking plants. Pursuant to 
a plan the Maryland corporation transferred substantially 
all of its assets, including its principal asset, the common 
stock of the New York corporation, to the New York 
corporation. The stockholders of the Maryland corporation 
surrendered their stock in that company in exchange for 
stock and bonds of the New York corporation and a small 
amount of cash. The Maryland corporation was dissolved 
and the New York corporation continued to operate the 
baking business. After the former stockholders of the 
Maryland corporation had received the stock of the New 
York corporation, they owned at least 80 per cent of its 
voting stock and there was no other class of stock out- 
standing. It is held that there was a reorganization within 
the definitions contained in (A) and (B) of Section 112 (i) 
(1) of the Revenue Act of 1928, and that the distribution of 
cash by the New York corporation was taxable to the 
petitioner, to the extent received, as an ordinary dividend 
and not as a liquidating dividend of the Maryland corpora- 
tion.—H. B. Leary, Sr. v. Commissioner; Myra L. Leary vz. 
Commissioner, Dec. 9504 [CCH]; Docket Nos. 76845, 76846. 


Turner dissents, without opinion. 


Pursuant to a plan of reorganization in 1930, petitioner 
corporation, A, transferred a part of its assets for all of 
the stock and certain income certificates of a new corporation, 
B, then exchanged 75 per cent of that stock (and gave an 
option on the remaining 25 per cent) for two blocks of 
stock and a guaranty obligation of a third corporation, C; 
one block of stock was delivered immediately to A and 
the other was escrowed, to be sold with a minimum guaranty 
by C as to the amount of proceeds which A would receive 
from its sale; whereupon, petition ceased doing business, 
and proceeded to dissolve. The Commissioner’s contention 
that the transaction is taxable if viewed either as a single 
transaction or if taken step by step, is held erroneous. 
[From the opinion:] “It may well be that a completed 
series of transactions has all the outward appearance of 
a nontaxable reorganization and yet some of the separate steps 
may be such as to give rise to gain or loss. On the other 
hand, each separate step may fit exactly into the words of 
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the statute and yet the completed undertaking may fall 
outside the statute. Cf. Gregory v. Helvering, 293 U. S. 465. 
lt is not possible to say that either theory should be 
exclusively applied to the varying situations that arise 
in the many exchange and reorganization cases that are pre- 
sented to us. In this case it is unnecessary to say which should 
be applied, for it is our opinion that either approach to the 
question produces the same result, namely, that the trans- 
actions gave rise to no taxable gain to the petitioner,” under 
Section 112(c) of the 1928 Act.—Independent Oil Company v. 
Commissioner, Dec. 9516 [CCH]; Docket No. 67700. 


Turner dissents, without opinion. 


Redemption of Stock.—Redemption in 1927 of preferred 
stock issued as a dividend in 1922 was not shown to be 
essentially equivalent to the distribution of a taxable 
dividend. 

Redemption of preferred stock at par, which was a partial 
liquidation, is held properly chargeable in part to capital 
account, the part so chargeable being represented by the 
ratio of the paid-in capital to the total capital structure.— 
August Horrmann et al. v. Commissioner, Dec. 9500 [CCH]; 
Docket Nos. 77141, 77142, 77143, 77144, 77145, 77200. 


Taxable Income.—Amount received by petitioner in 1930 
for the relinquishment of alleged rights in certain real 
estate willed to other parties by her father constitutes tax- 
able income. ‘The petitioner’s father willed certain real 
estate to trustees to pay portions of the income to two 
sisters for life and to pay the balance of the income to his 
son. On the death of the two sisters the son was to 
receive the remainder of the property in fee. The son 
predeceased one of his two aunts, leaving a will under which 
all of his property, except a specific bequest of money, was 
to go to his widow. On the undertaking of the widow to 
sell the real estate mentioned a question was raised by 
the title company as to its ownership, and thereafter a 
friendly agreement was entered into under which the peti- 
tioner and her mother and the son’s widow all executed 
deeds to the property in favor of the purchaser and the 
petitioner received a certain portion of the selling price. It 
is held that the amount so received by the petitioner in 
1930 was not an inheritance from her father’s estate and 
constituted taxable income to her.—Elizabeth H. Sterling v. 
Commissioner, Dec. 9494 [CCH]; Docket No. 74789. 


Leech and Mellott dissent, without written opinion. 


Trusts—Distributable Income.—A will creating trusts 
directed that “extraordinary dividends” on stock in the trust 
be treated as capital. The Board held that a cash dividend 
of $240,000 was an extraordinary dividend and was properly 
treated by the trustees as corpus of the trusts rather than 
as income distributable to the beneficiaries—August Horrmann 
et al. v. Commissioner, Dec. 9500 [CCH]; Docket Nos. 77141- 
77145, 77200. 


Trust Distinguished from an Association.—Where the 
devisees of a decedent create a trust to facilitate liquidation 
of the estate, and the property is subdivided and sold as 
lots because the tract of land could not be satisfactorily 
sold as a whole, it is held that the possibility of profit from 
such procedure does not affect the taxability of the trust 
as such, it being taxable as a trust and not as an association 
(1930 and 1931).—Girard Trust Company, Trustee under 
Agreement for Morris L. Clothier et al. v. Commissioner, Dec. 


9487 [CCH]; Docket Nos. 75740, 76841. 





The petitioner was created under an agreement by the 
bondholders under two defaulted mortgages for the pur- 
pose of acquiring and selling the assets covered by the 
mortgages, distributing the proceeds to the bondholders 
and liquidating the trust as soon as practicable. Such assets 
consisted of two apartment houses, store rooms and a public 
garage which are being operated by the trust pending the 
sale of the property. It is held that the petitioner was a 
liquidating trust and not an association taxable as a cor- 
poration for the fiscal year ended August 31, 1933.—Broad- 
way-Brompton Buildings Liquidation Trust, American National 
Bank and Trust Company of Chicago, Trustee v. Commissioner, 


Dec. 9490 [CCH]; Docket No. 82818. 
Turner and Hill dissent, without written opinion. 
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Trust Income Taxable to Grantor.—Where the grantor 
of a trust reserved the power to reacquire the corpus (cer- 
tain shares of stock) of the trust upon payment of a small 
amount, the trust is a revocable trust as to the excess value 
of the property which may be reacquired over the amount 
to be paid therefor by the grantor, and income from such 
excess value is taxable to the grantor. Charles T. Fisher, 
28 BTA 1164, deciding this issue for previous years, fol- 
lowed.—Charles T. Fisher and Sarah lV. Fisher v. Commis- 
stoner, Dec. 9506 [CCH]; Docket No. 71371. 


Trust Held to Be Without Substance.—Securities were 
transferred by an individual to separate safe-deposit accounts 
after the execution of instruments purporting to create 
trusts for his wife and son, no part of the gain or profits 
in the corpus, or income from such gain or profits being 
distributable to the beneficiaries. It is held that the income 
from such securities is taxable to the transferor since the 
ambiguous wording of the instruments and his handling of 
account funds indicate that the alleged trusts are without 
substance.—I/illiam C. Rands v. Commissioner, Dec. 9492 
[CCH]; Docket Nos. 62066, 68846. 


Unreasonable Accumulation of Surplus—Corporation 
Surtax.—A corporation created in 1925, substantially all the 
shares of which were owned by an individual, to which he 
had contributed large amounts of securities for shares and 
to which he had made large loans without interest, traded 
in securities at a profit and made no distributions during 
1927, 1928, 1929, and 1930. It is held that notwithstanding 
a diminution in 1929 and 1930 in the value of its securities, 
the corporation was formed and availed of for the purpose 
of enabling its shareholders to escape surtax, and is sub- 
ject in 1927, 1928, 1929, and 1930 to the 50 per cent tax pro- 
vided by Section 220, Revenue Act of 1926, and Section 
104, Revenue Act of 1928.—Rands, Incorporated v. Commts- 
stoner, Dec. 9491 [CCH]; Docket No. 74942. 


Van Fossan dissents. 


State Tax Legislation 
During 1936 


(Continued from page 722) 
Property Tax Collection 


There are several general laws of real interest 
pertaining to collection of property taxes. One is a 
New York act that requires the sending of bills to 
every owner of property. Another in New Jersey 
deletes a mandate to tax collectors to imprison tax 
delinquents, and substitutes an authority to imprison 
in lieu thereof. A new act in Rhode Island provides 
for suspending the registration of automobiles on 
which local property taxes are delinquent. The tax 
receivership law in New Jersey will be continued 
for another three years. Another New Jersey act 
authorizes local units to settle past due municipal 
charges by accepting in satisfaction thereof a con- 
veyance of the property, and by leasing it to the 
grantor or his assignee, upon conditions determined 
to be for the best interest of the taxing unit. In 
Rhode Island, an amendment specifically denies the 
right of a purchaser at a tax sale to possession, the 
rents or profits, until the right of redemption has 
expired. Mississippi empowers local units to re- 
deem private lands sold to the state for taxes. 

There is the usual number of laws postponing tax 
sales (California, Louisiana, Virginia, West Vir- 
ginia), waiving or authorizing the waiver by local 
units of interest and penalties if the principal is paid 
by a certain time (California, Minnesota, New Jer- 
sey, New York, Pennsylvania, South Carolina, Vir- 
ginia, West Virginia), permitting payment of 
delinquent taxes in instalments (California, Minne- 
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sota, Pennsylvania), and extending the period of re- 
demption on lands already sold (Louisiana, West 
Virginia). 





Court Decisions 


(Continued from page 738) 


under the provisions of Section 3224 of the Revised Stat- 
utes, injunctive relief against its collection is denied.— 
U. S. Circuit Court of Appeals, Second Circuit, in David 
Jacoby and Morris Gottsegen, trading as Mills Sales Co., v. 
James J. Hoey, Collector of Internal Revenue for the Second 
District of New York. 


District Court decision, 15 Fed. Supp. 388, affirmed. 


Assessment of Taxes—Waiver.—Assessment of taxes for 
1920 to 1923 is invalid where the notice of the deficiency 
did not comply with the provisions of Section 274 (a) 
of the Revenue Act of 1926. The assessment letter did 
not grant the taxpayer a reasonable opportunity to avail 
itself of its remedy before the Board of Tax Appeals, 
having been expressly sent in reference to a closing agree- 
ment for a final settlement of tax liability. [From the 
opinion:] “It was, in substance, only an invitation to the 
taxpayer to offer to compromise the disputed taxes in an 
agreed determination to be made the basis of a settlement. 
* * * Tt was not calculated to advise the taxpayer that 
the stated amount would be assessed against it within 60 days 
regardless of the enclosed proposal.” 


Signing of “Agreement as to Final Determination of Tax 
Liability” as provided in Section 606 of the Revenue Act 
of 1928, did not act as a waiver under Section 274(d) of 
the restrictions of Section 274(a) of the Revenue Act of 
1926, and unconditional injunctive relief against collection 
of assessment is granted where deficiency letter was not 
proper, and assessment was made within 60 days thereof.— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Ventura 
Consolidated Oil Fields (a corporation) v. Nat Rogan, Collector 
of Internal Revenue, Substituted Defendant. No. 7671. 

District Court decision, 6 Fed. Supp. 327, reversed on 
these issues. 


Compromise of Tax Cases.—Alleging issues not previously 
raised, plaintiff sued for refund of an amount paid as a 
deficiency in income tax for 1921, said amount having been 
redetermined by the Board, (in an appeal filed with it 
before the 1926 Act) in accordance with a stipulation. The 
stipulation, however, was not executed by the Secretary of 
ihe Treasury. It is held that the stipulation cannot be 
regarded as a compromise under Section 3229 of the 
Revised Statutes, and that plaintiff is not estopped from 
raising any further question of his tax liability for the year 
1921.—U. S. District Court, Dist. of Mass., in George S. 
Colton Elastic Web Company v. Thomas IV. White, Former 
Collector of Internal Revenue. Law No. 5196. 





Taxpayer paid deficiency assessment for 1917, but not 
the 5 per cent penalty and interest charges thereon. Two 
offers in compromise, totalling $2,888 and accompanied by 
his checks, were later accepted by the Commissioner as 
payment of the penalty and interest charges. Because of a 
decision in another taxpayer’s favor in a similar case before 
the Board taxpayer filed claim for refund in the amount of 
the 1917 deficiency exclusive of the amount of the compromise. 
When this claim was allowed and refund was made with 
interest, taxpayer questioned Commissioner’s failure to 
include therein the amount of the compromise. The suit 
at bar, to recover such compromise amount plus interest is, 
upon the facts, held to be within the jurisdiction of the 
Court even though no separate claim for refund of the 
compromise payment had been filed, and it is further held 
that recovery is proper. [From the opinion:] “The penalty 
assessment could not exist apart from the tax assessment, 
especially since under the statute the penalty was part of 
the tax.”—U. S. District Court, Southern District of New 
York, in Carl M. Loeb v. The United States of America. 
Law No. 57-57. 


Installment Sales of Stock—Payments on Forfeited Stock 
Held Nontaxable—Where stock of a corporation is being 
sold on the installment plan, and payments thereon are 
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forfeited to the corporation in 1930 because of default by 
the purchaser on the remaining payments due, the retained 
payments are held to be capital payments and do not 
constitute taxable income.—U. S. Court of Claims in The 
Realty Bond & Mortgage Company, a Corporation, v. The 
United States. No. 4281. 


Interest on Overpayments.—lInterest on a refund for 
1917 was properly computed by the Commissioner under 
the 1921 Act rather than under the 1924 Act. The Commis- 
sioner signed the final schedule of refunds and credits on 
June 2, 1924, and in the absence of evidence that he signed 
it after 4:01 p. m. the time at which the President signed 
the 1924 Act, the presumption that he signed it prior to that 
time, so that the effective Act was the 1921 Act, should 
prevail.—U. S. Court of Claims in The Rockford Paper Mills 
v. The United States. No. L-204. 


Limitation Upon Assessment and Collection.—Adminis- 
trator made an offer in compromise of a deficiency against 
an estate for income taxes due for 1920 and 1921, includ- 
ing therewith a two-year waiver of the statute of limitations. 
He later substituted a “Tax Collection Waiver” which 
expired prior to the date contained in the waiver included 
with his offer in compromise. It is held that the Govern- 
ment may not now institute a suit to collect the deficiency 
where the statute has run on the “Tax Collection Waiver” but 
not on the offer in compromise waiver.—U. S. District 
Court, East. Dist. of New York, in United States of America 
v. Dieterich P. Fischer, individually and as administrator of 
the Estate of Richard F. Fischer, Deceased. 


Penalty for Tax Evasion—Judgment of the District 
Court after conviction of appellant for violation in 1928 
of the Federal internal revenue laws is affirmed. Assign- 
ments of error against charges in the indictment under both 
Section 146 (b) of the 1928 Act and Section 1114 (c) of the 
1926 Act are overruled, no question of double punishment 
being here presented. The competency of the evidence 
before the grand jury which returned the indictment, the 
overruling of motion for continuance on May 29, 1934 
(before trial), and the denial by the trial court of motion 
for bill of particulars are also upheld. Prosecution was 
not barred by the statute of limitations and the correctness 
of the amount charged in the indictment to have been 
evaded as a tax is not necessary if a substantial portion 
of tax was defeated and evaded. It is further held that 
there was no error committed. In the cross-examination 
of appellant; in certain of the Government’s exhibits being 
taken to the jury room; in the failure to keep jury to- 
gether; in permitting the jury to read reports of the trial; 
and in not excluding witnesses during the trial. It is held, 
further, that the admission of certain documentary evi- 
dence, and testimony of the principal witness, and hypo- 
thetical questions put to other witnesses were proper; and 
that there was no failure to prove that appellant had personal 
knowledge of the transactions involved. Charges to the 
jury were proper.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Paysoff Tinkoff v. United States of America. No. 
5471. Oct. term, 1936. 

Decision of District Court affirmed. 





Defendant was indicted on one charge for 1929 and on 
another for 1930. His offer in compromise for all civil 
and criminal liabilities for 1927 to 1930, including a plea 
of guilty on the first count, was accepted, the second count 
being nolled. Defendant was sentenced to three months in 
jail on the first count, execution of which was temporarily 
stayed, after which defendant’s petition for admission to 
probation was denied. His later petition for suspension 
of sentence and stay of execution was also denied, but a 
further stay of execution was allowed. The sentence of 
the District Court on the plea of guilty is now upheld as 
being within the power and duty of such Court, where 
no question is raised as to the improvidence of such plea 
of guilty and as to the legality of the compromise agree- 
ment in connection therewith.—U. S. Circuit Court of Ap- 
peals, Seventh Circuit, in Joseph Burr v. United States of 
America. Nos. 5939 and 5940. Oct. term and session, 1936. 

Decision of District Court affirmed. 

Recovery of Invalidated AAA Processing Taxes.—In 
overruling a demurrer as to a suit for the recovery of AAA 
processing taxes, Court states that in its opinion Section 
21 (d) (1) of the 1935 amendment to the AAA and Title 
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VII of the 1936 Act “are unconstitutional and void as to the 
rights of the plaintiff in this case, for the reason that said 
Section 21 (d) (1) of the 1935 amendment to the Agricul- 
tural Adjustment Act and Title VII of the Revenue Act of 
1936 are not merely procedural but, if held valid and given 
effect, would destroy the vested substantive rights of plain- 
tiff * * *,”"—U. S. District Court, East. Dist. of Virginia, 
in Charles W. Priddy & Company, Inc., a Corporation, v. N. B. 
Early, Jr., Collector of Internal Revenue for the District of 
Virginia. 

Recognition of Gain or Loss in Case of Dividend Dis- 
tribution in Connection with a Reorganization.—Where a 
corporation stockholder, pursuant to a plan of reorganiza- 
tion, received a distribution in 1924 having the effect of the 
distribution of a taxable dividend within the meaning of 
Section 203 (d) (2) of the 1924 Act, such distribution is 
taxable as a dividend and not as a gain from an exchange 
of property.—U. S. Circuit Court of Appeals, Fifth Circuit, 
in J. T. Rose, Former Collector of Internal Revenue, District 
of Georgia, v. Little Investment Company. No. 8101. 

Decision of the District Court (No. Dist. of Ga.) affirmed. 

A like decision was made by the same court in the case 
of J. T. Rose, Former Collector of Internal Revenue, District 
of Georgia, v. Unity Investment Company. No. 8102. 

Repealed Excise Tax on Dividends under NIRA.— 
Dividends declared (March 31, 1933) prior to the date of the 
enactment of the NIRA (June 16, 1933) are specifically 
exempt from the tax imposed by Section 213 (a) of the 
NIRA, even though, to save interest on time-bearing deposits, 
they are paid after such enactment (August 1 and Decem- 
ber 1, 1933).—U. S. District Court, East. Dist. of Mich., in 
West Bay City Sugar Company v. United States of America. 
Law No. 985. 

Excise tax of 5 per cent on the receipt of dividends, 
imposed by Section 213 (a) of the NIRA, was not due as 
to a dividend paid on July 1, 1933, as the result of a 
resolution adopted by the corporation’s board of directors 
on February 12, 1931, providing for a semiannual dividend 
each year thereafter. Section 213 (a) provides specifically 
that the tax shall not apply to dividends declared before 
the date of enactment of the Act, June 16, 1933.—U. S. 
District Court, Macon Division of the Middle District of 
Georgia, in The South Western Railroad Co. v. United 
States of America. 


Should the Undistributed Profits 
Tax Be Repealed ? 


(Continued from page 711) 


Undistributed Profits May Contribute to 
Bringing on Business Depression 





The result of this discussion is the conclusion that 
the undistributed corporate earnings in large part 
merely served to enhance stock prices, that these 
earnings came to be embodied in artificial stock 
values. The process of accumulating current assets 
therefore is an indirect method of hoarding and, 
furthermore, a method which is self-destructive for 
not only is consumption obstructed and a recession 
in the durable goods industries invited, but stock 
values are pyramided to levels which cannot be main- 
tained in the light of reasonable profits prospects. 
When this fact is at last recognized, sales and declining 
prices follow. Depression ensues during which surplus 
is reduced and asset values shrink. The carefully ac- 
cumulated profits are no longer available for dividend 
payments. 

Thus a corporate policy which on its face seems 
to be the essence of conservatism may prove to be 
one which in some part creates the difficulties and 
losses whose avoidance the surplus was designed to 
produce. In this sense, corporate liquid assets re- 
sulting from profits are hoards, the corporation has 
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become an automatic hoarder and the surplus which 
it seeks to accumulate is self-annihilating. Rather 
than reducing the force of the depression by in- 
creasing the incomes of stockholders when corporate 
earnings have disappeared, the failure either to in- 
vest productively or to spend is a procedure which 
helps to produce the evil from which protection is 
sought. 


Change in Tax Rate Policy Advocated 


ROM the point of view of business stabilization, 

it is desirable that the penalty for retention of 
earnings should become more severe as the rate of 
profits increases with business prosperity. Some 
moderate reserves may justifiably be exempted to 
meet unforeseen contingencies of a non-cyclical char- 
acter. Such exemption may be attained by a sharp 
graduation of rates according to the percentage of 
income distributed. 

The division of corporations into classes, however, 
should be made on the basis of the rate of profits 
to net worth or total capitalization and not accord- 
ing to the amount of profits. If higher rates of tax 
apply as the profits rate rises, taxes will grow more 
onerous as prosperity cumulates. Corporations will 
pass into higher brackets as prosperity cumulates. 
Thus an increasing obstacle would be placed in the 
way of surplus building and automatic investment as 
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the opportunities for such financial policies grew. 
Low tax rates with low rates of profits would per- 
mit reinvestment and reserves when business was 
reviving and the corporations were young and profits 
small. 

The objection may be offered that such gradua- 
tion amounts to taxing excess profits and that ex- 
perience has shown such taxes to be most difficul 
to administer. The fact is, however, that we are 
taxing them at present anyway and that the present 
methods of preventing evasion through capitaliza- 
tion and balance sheet juggling are much more 
efficient than those of the war and early post-war 
period. Retention of the present capital stock tax 
is advisable to discourage evasion through under- 
capitalization. 

It should be added that a reform of corporate 
policies will not alone suffice to prevent booms and 
depressions. Correction is required at many points 
in our economic system. The distribution of in- 
come, the haphazard investment of capital, the vicious 
misuse of bank credit for speculative and long-term 
investment purposes, all require serious and im- 
mediate attention. What degree of influence the 
corporation can exercise is unknown but certainly 
these other reforms may prove fruitless unless ac- 
companied by the reduction of automatic corporate 
investment and hoarding. 





The Field of Public Finance 
and Taxation 


(Continued from page 730) 


easy answer to the question. The problems involved 
are complex and vexing. Among the many prob- 
lems that must be solv ed, I submit that the follow- 
ing are most timely and pressing for us to consider 
very carefully in the present day: 

1. From the point of view of revenue, we have 
such problems as: (a) The selection of the sources 
of revenue best fitted to the needs of the state to the 
end that each individual or social or economic group 
shall contribute equitably to the public treasury. In 
this connection we must ever keep in mind that pub- 
lic finance per se is not an engine for punishment but 
for securing revenue on an equitable basis. (b) The 
fixation of a tax rate at a point that will conserve the 

capital resources of the community and encourage 
individual thrift and enterprise. This is an old fash 
ioned doctrine, but its observance is just as neces- 
sary in 1936 as in an earlier period, if we are to 
make a really effective use of public finance. 

2. From the point of view of public expenditures, 
we have two problems of major current importance: 
In the first place, there is the problem of selecting 
objects of expenditure which will be productive in 
the true economic sense. The term “productive” 
connotes either present or prospective additions to 
the productive power of the community or state; 
which additions in their turn connote added individ- 
ual productive power. The fiscal history of every 
country in the world is unfortunately replete with il- 
lustrations of wild and extravagant expenditures, 
largely unproductive, which have had an undoubted 





influence in increasing the public and private diffi 
culties suffered everywhere during the present pe- 
riod of world depression. We are confronted, 
therefore, as never before, with the necessity of 
scrutinizing every kind of Federal, state, and local 
expenditure from the point of view of productivity 
and of conserving the private sources of public rev- 
enues.” 

In the second place, there is the problem of select- 
ing objects of expenditure which will promote the 
general welfare without at the same time impairing 


‘or destroying individual initiative, thrift, and morale. 





That this is a real,—a serious—problem fraught with 
danger to the very existence of a democratic state 
can readily be seen in the current popular insistence 
on the use of the public treasury for all sorts of so 
called social welfare projects such as gratuitous old 
age pensions, public doles, etc. There is a very real 
danger that such expenditures may not only have a 
disastrous effect on private economy and individual 
morale, but may also result in the shipwreck of 
democracy on the hard rock of public finance. 


Let me not be understood as being blind or hostile 
to the necessity on the part of the state to legislate 
in behalf of the welfare of every citizen and “social 


1 Le Lest I be set down as a hopeless reactionary, I submit the following 
quotation from the May Report of July, 1931, on British expenditures. 
After months of study, this Royal Commission says: 

“In 1924, a policy of expansion and development replz aced the 
policy of retrenchment. In other words, we are at present enjoying 
benefits for which we are not providing the costs. Future revenue 
is mortgaged for many years to come to pay off the capital costs 
of services we are now enjoying.’ 


Philip Snowdon (Socialist) in his Budget speech of September 11 
1931, bears similar testimony: 


“It is undoubtedly a fact that nationally we have al some time 
been living to a considerable extent upon our capital.” 


Do I err when I say that what all of these witnesses ive to say 
about Great Britain in 1931 could be duplicated in every political juris 
diction in the United States in 1936? 
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Ready in December—ROBERT H. MONTGOMERY’S new 
Tax Handbooks for 1936-37: 


FEDERAL INCOME TAX HANDBOOK 


corporate and individual income taxes; excess profits tax; capital stock 
tax; tax on undistributed earnings of corporations; “windfall” tax; and 


Federal Taxes on ESTATES, TRUSTS and GIFTS 


prepared in collaboration with Roswell Magill of the New York Bar 


ERE is trustworthy help to use now and through the year 
on the unprecedented tax problems and conditions you face I (th of the famous 


today for your company, your clients, or yourself. Montgomery Tax Handbooks 


In the Revenue Act of 1936, as you know, you have not The only tax guide that gives you all these 
merely a new income tax, but new and untried tax principles to features— ; ‘ ' 
which to adjust your tax work. It is more important than ever Legal and Accounting viewpoints com- 


: ‘ . : , bined at every step—Expert comments and 
for taxpayers to consider options which they are permitted ; and counsel on citation oe atti tax—Specific 


to exercise the option in any particular transaction or account- recommendations of procedure — Trust- 
ing method which results in the minimum tax. worthy interpretation of new or doubtful 


As never before, your important opportunities to make tax in esSeicniote 
savings lie in your handling of unsettled or doubtful points; in 
your use of judgment where there are alternative courses. The Work of an 
Montgomery’s new Tax Handbooks for 1936-37 help you Outstanding Authority 
take the initiative confidently in all tax matters involving policy Robert H. Montgomery is eminently qualified 
and planning ; to take the long range viewpoint in selection and _—t®_ Offer counsel of the type these Handbooks 


: i 5 A represent. For years he has made special study 
application of right procedure. of tax legislation. He stands as one of America’s 


I . pleganr highest authorities. 
nterpretation, Not Mere Compilation He is a Certified Public Accountant; Coun- 
In these books, you get the short, decisive final advice and recom- sellor-at-Law; member of the firm of Lybrand, 
mendations to which the reams of cases, decisions and rulings actually Ross Bros. & Montgomery; author of Auditing, 
reduce. Federal Tax Practice, Income Tax Procedure, 1917- 
A single short paragraph may be the result of days of careful 1929, and the Federal Tax Handbooks, 1932-37. 
research, of condensing and revising whole pages of findings. And —with a staff of Legal and 
back of that are organized analysis and experience accumulated over Accounting Specialists 
years. These famous books are unique in the definite conclusions 
and outspoken counsel they offer. You see 
what to do now and the year through. 
500 Pages $’750 The things that count in tax work are all in these Handbooks, $] OO 1200 Pages 
brought to your fingertips by arrangement and indexing that make 
them outstanding among tax publications for the ease with which 
you get a plain, trustworthy net answer. 


Over 150,000 Montgomery Tax Manuals Issued 


CCOUNTING firms, law firms, banks, and business organiza- 

tions all over the country use the Montgomery Tax Hand- 

seem books year after year. We are sure it will pay you to use them, 
so great are the benefits possible through the kind of counsel they 


FEDERAL offer, and so little the cost. FE DERAL 
TAXES ON Order Both Books at the Combination Price. For prompt NC 
eee <iclivery, fill in and mail this order form now. COME TAX 


TRUSTS IS PAWNt)) 31010) <4 
AND 
GIFTS 


MONTGOMERY 
MAGILL 


The Ronald Press Company, 
Dept. M37, 15 East 26th St., New York, N. Y. 
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group in the state, in accordance with the ancient 
dictum that every citizen should have the right to 
equality of opportunity, freedom of action, and the 
pursuit of happiness; but I do deplore the gratuitous 
and unlimited use of the public taxing power to 
achieve these ends, for the reason that such pro- 
cedure is a misuse of the field of public finance, and 
must in the long run defeat the very purposes hoped 
for. We are forced to conclude, therefore, that the 
future welfare of our country depends in a very large 
measure on our recognition of and appreciation of 
the true field of public finance and on the amount 
of foresight we exercise in the immediate future in 
observing the fundamental principles underlying 
public finance and economy. 


Death Taxes and Gift Taxes 
on Inter Vivos Transfers 
—Their Correlation 


(Continued from page 718) 


the other hand, this body of representatives from the 

various states may be considering the possibility of 
enacting state gift tax statutes. I should like to step 
down from the philosophical platform I have been 
occupying in reading this paper. My personal opin- 
ion is that the citizens of the various states are not 
undertaxed. Certainly a gift tax should not be levied 
upon the untenable theory that is a corollary to the 
death tax, nor upon the equally untenable theory 
that a gift tax will do away with the burden of 
determining whether an inter vivos transfer is sub- 
ject to the death tax. Further, it is obvious that if 
the gift tax is generally adopted by the states there 
will ‘be flung wide open the flood gates of contention 
relative to the domicile of the donor as well as to the 
situs of the property transferred. But it is time for 
me to stop as I am edging upon the subject entrusted 
to your Committee on Double Domicile. 


The Naval Reserve Can Use Accountants 


HE Naval Reserve is desirous of enrolling in 

every Naval District a few healthy young men, 
who are college graduates, and who, if not already 
certified public accountants, are w ell on the w ay to 
becoming such. Unless exceptionally qualified, they 
should not be over the age of 28, and be able to give 
excellent business and character references. 


When enrolled they will be in a volunteer, non-pay 
status, and required to complete in not over two 
years a course in Naval Supply and Accounting 
Work. This course is of very real practical value 
to practicing accountants. Upon its satisfactory 
completion, they will be commissioned in the Supply 
Corps Reserve, for general duty and be eligible for 
annual training cruises (with pay if Congress appro- 
priates therefor). 

Naval Reserve units are found in most principal 
cities. Consult your local telephone directory for the 
nearest naval activity. If there is none near you, 
address the Bureau of Supplies and Accounts, Navy 
Department, Washington, D. C. 
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Rulings of the Bureau of 
Internal Revenue 


Corporate Exemption from Income Tax.—The M Tennis 
Club, which rents that part of its property not occupied by 
club buildings or tennis courts, is not entitled to exemp- 
tion from Federal income taxation.—G. C. M. 16807, X V-41- 
8342 (p. 1). 


Deduction of State Taxes from Gross Income: 
Idaho Sales Tax 
The sales tax imposed by the Idaho cooperative 
emergency revenue act of 1935 is deductible as a tax, for 


Federal income tax purposes, by the purchaser or con- 
sumer.—I. T. 3012, X V-43-8358 (p. 2). 


Dividends-paid Credit in Determining Undistributed 
Profits Tax.—Dividends-paid credit (as to surtax on undis- 
tributed profits of corporations under Sections 26 and 27, 
1936 Act) is allowable in case a stock dividend is distributed 
which is taxable under Section 115 (f), 1936 Act, even 
though scrip certificates are issued to shareholders who are 
entitled to receive a fraction of a share of stock or a cash 
adjustment is made in the case of stockholders entitled 
to small fractions of shares of stock where such method of 
paying dividends follows the standard practice. Articles 
27-1 (b) and 27-7 of T. D. 4674 are not to be construed 
as prohibiting such credit.—I. T. Mim. No. 4514. 


Exclusions from Gross Income—Gifts and Bequests.— 
Interest accrued on bonds prior to donation to a trust is 
income taxable to the settlor and not to the beneficiaries 
even though the settlor returns his income on the cash 
receipts and disbursements basis.—I. T. 3011, XV-42-8350 
(p. 2). 


Manufacturers’ Excise Taxes.—Sales of electrical energy 
when made through a separate meter to the owner or 
lessee of an office or apartment building for use in the 
operation of an air-conditioning system for the building 
are sales for domestic or commercial consumption, as the 
case may be, and are subject to tax under Section 616 of 
the Revenue Act of 1932, as amended.—S. T. 848, XV-41- 
8347 (p. 11). 


Mortgages and Mortgage Participation Certificates— 
Valuation for Federal Estate Tax Purposes.—Article 13, 
subdivision (5), of Regulations 80 [valuation of notes, 
secured and unsecured] is also applicable to mortgages and 
participation certificates. The presumption that their face 
value is their true value governs unless the representative of 
the estate submits convincing evidence to the contrary. 

If it is contended that the actual value of mortgages or 
mortgage participation certificates is less than their face 
value, the valuation of real estate and any collateral cov- 
ered by the mortgages, arrears in taxes and interest, gross 
and net rentals, foreclosure proceedings, assignment of 
rents, prior liens or encumbrances, present interest yield, 
over-the-counter sales, bid and asked quotations, and other 
pertinent factors will be taken into consideration in fixing 
the correct value. The existence of an over-the-counter 
market for such securities and the quotations and opinions 
of value furnished by brokers and real estate appraisers 
can not be accepted as conclusive evidence of the value of 
such securities. Such sales and bid and asked quotations 
are merely items to be considered with other evidence in 
fixing values. 

In valuing unit mortgages consideration will be given 
first to the value of the property securing the mortgages, 
applying the same factors as are used in fixing the valu- 
ation of real estate owned in fee. Where the mortgage is 
amply secured, the value will be determined to be its face 
value plus accrued interest to the date of death. Where 
the security is insufficient, the mortgage will be valued 
upon the basis of the fair market value of the property less 
back taxes, estimated foreclosure expenses, and, where 
justified, the expense of rehabilitation. If the mortgage 
is not affected by moratorium laws, the mortgagee’s re- 
course against the mortgagor personally will be taken into 
consideration. The valuation of such assets is a question 
of fact and the burden of proof is upon the estate to over- 
come the presumption that the face value is the true value 
where a lower value is sought to be established. 
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Inasmuch as all relevant elements and factors must be 
considered in determining the actual value of mortgages or 
mortgage participation certificates, there has been pre- 
pared a valuation questionnaire, which will be designated 
as Form No. 947, embodying the principal essential factors 
of valuation. This questionnaire should be filed by rep- 
resentatives of the estate with the return on Form 706, or 
subsequent thereto, in all cases wherein mortgages or mort- 
gage participation certificates are claimed to be worth less 
than their face value. The information incorporated on this 
form, together with other relevant evidence supplied by 
representatives of the estate or secured upon investigation, 
will be considered in the final determination of the value 
of such securities —E. T. 8, XV-43-8362 (p. 12). 

Nonresident Aliens—Closing by Commissioner of Tax- 
able Year.—Where a nonresident alien engaged in trade or 
business in the United States makes two visits to the United 
States during the same year, his taxable period may be 
immediately terminated after each stay under the provi- 
sions of section 146 of the Revenue Act of 1936, and his 
income and deductions for the second period should be 
combined with those of the first period. At the end of 
the calendar year and not later than June 15 of the suc- 
ceeding year, he should file a complete return for the 
12-month period and pay any balance of tax due or claim 
refund of any overpayment of tax.—G. C. M. 17195, XV-44- 
8368 (p. 2). 


Social Security Act Tax on 
Employers of Eight or More: 


Credit of Contributions Against Tax 


Contributions to more than one unemployment fund in 
one State may be credited against the tax imposed by 
Section 901, Title IX of the Social Security Act, to the 
extent of the credit prescribed by Section 902 of the Act.— 
S. S. T. 50, XV-43-8363 (p. 16). 


Employed Individuals Defined 

Where the M Company, owner and operator of hotels, 
contracts with A to furnish music for one of the hotels 
and delivers a weekly check in a lump sum to A for the 
services rendered by him and his orchestra, A having the 
right to hire, control, and discharge the persons who work 
under him, the relationship of A to the M Company is that of 
an independent contractor for the purpose of Title IX 
of the Social Security Act. Neither A nor the musicians 
employed by him are “emplovees” of the M Company for 
the purpose of that Act.—S. S. T. 47, XV-42-8353 (p. 8). 

Men hired by the M Company to unload steamers as 
they arrive at its dock, who are paid and discharged as 
soon as a steamer is unloaded and who are under the 
supervision of the M Company when employed, should 
be included in determining whether the company is an 
“employer” within the meaning of that term as used in 
Title IX of the Social Security Act.—S. S. T. 45, XV-41- 
8345 (p. 11). 

Instrumentalities of States 


State banks organized under the general banking laws 
of the State of Iowa are not instrumentalities of the State 
within the meaning of Sections 811(b)7 and 907(c)6 of the 
Social Security Act. If, however, such banks are members 
of the Federal Reserve System, they are instrumentalities 
of the United States within the meaning of Sections 
811(b)6 and 907(c)5 of that Act—S. S. T. 52, XV-44-8372 


(p. 18). 
IVages Defined 

An amount paid to the widow of a deceased emplovee 
in excess of the compensation earned by him in the course 
of his employment and for which the widow renders no 
services is not “wages” within the meaning of Section 
907(b), Title IX of the Social Security Act.—S. S. T. 49, 
XV-42-8355 (p. 9). 


Payments made by the M Company equivalent to the 
difference between the normal wages of employees who 
are absent from work while serving in a State National 
Guard and the amounts received from the State for such 
services constitute “wages” within the meaning of Section 
907(b), Title IX of the Social Security Act.—S. S. T. 49, 
XV-42-8355 (p. 9). 

For the purpose of the tax imposed by Section 901 of 
the Act, the Bureau has placed no specific value on meals 
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furnished to employees as a part of their compensation 
but will take into consideration the approved valuation of 
meals by the several states where states have laws or regu- 
lations relative to such valuation. Where the states have 
no such laws or regulations providing for such valuation, 
the Bureau will recognize that amount which is the rea- 
sonable prevailing value of such meals, taking into consid- 
eration all of the surrounding circumstances, such as the 
value which the employer charges on his books of account, 
if such accounts are regularly kept, any agreement which 
may exist between the employer and the employee relative 
to the value of such meals, the place where such meals 
are served, and the nature of the service, etc.; provided, 
however, that no one of the above- mentioned conditions is 
conclusive but is merely a factor in determining the true 
value to be placed on the meals so furnished.—S. S. T. 51, 
X V-43-8364 (p. 17). 


Where the M Company guarantees to its employees a 
minimum number of hours of employment per week and 
makes payments to them for “idle time” when they do 
not render services for the minimum number of hours, the 
payments for “idle time” constitutes wages with respect to 
employment within the meaning of the Social Security 
Act, and the tax imposed by Section 901, Title IX of the 
Act, is applicable with respect thereto. The total remunera- 
tion payable to the employees should be included in the 
computation of wages for the purpose of determining the 
amount of the tax.—S. S. T. 46, X V-41-8346 (p. 12). 


Statement as to Fee Arrangements with Clients Required 
to Be Made by Attorneys and Agents.—Department Cir- 
cular No. 230 (revised), effective October 1, 1936, provides 
that when a power of attorney is filed with the Treasury 
Department it shall be the duty of the attorney or agent 
filing the same to file therewith a statement concerning 
the fee arrangement with the taxpayer granting such power 
of attorney. A copy of the statement required to be filed 
[follows]: 


STATEMENT RELATIVE TO FEES TO BE FILED WITH POWER OF ATTORNEY 


(Date.) 

Thi’ is to certify that I (have) (have not) entered into a contingent 
or partially contingent fee agreement for the representation before 
the Department of Sg alta ara aaah SS ge ere 
under the terms of a power of attorney filed with the Treasury 
Department on ; and (in case a contingent or partially 
contingent fee agreement has been made) that a report of such fee 


agreement (has) (has not) been made to the Committee on Enrollment 
and Disbarment. 


If in any case the required statement is not submitted 
with the power of attorney, it shall be the duty of the 
official or employee of the Bureau receiving the power of 
attorney to obtain such statement from each and every 
attorney or agent named in the power of attorney, and to 
attach the statement or statements securely to the power of 
attorney. 

Inquiries regarding the foregoing and requests for mime- 
ograph copies of the statement should be addressed to 
the Commissioner of Internal Revenue, attention Pub: 
Rel— Mim. 4507, X V-42-8356 (p. 10). 

Trust Income—Determination of Where Tax Payment 
Obligation Rests.—Gains derived from the sale of a part 
of the corpus of the M Trust which are distributed to the 
beneficiaries of the trust in accordance with the terms of 
the trust instrument giving the trustee discretionary power 
to distribute “income or principal or both” constitute 
income properly paid or credited within the meaning of 
Section 162(c) of the Revenue Act of 1932 and correspond- 
ing provisions of subsequent Revenue Acts and are taxable 
to the beneficiaries of the trust. Accordingly, the income of 
the trust paid or credited to the beneficiary pursuant to the 
provisions of the trust instrument is taxable to the bene- 
ficiary to whom paid or credited, notwithstanding such 
income included in part gain derived from the sale of trust 
corpus.—G. C. M. 17233, X V-43-8359 (p. 3). 

“Windfall Tax.”—Payments or credits made bona fide 
by the M Company to its vendees under certain agreements 
entered into on or before March 3, 1936, are deductible 
from “selling price” under — pul (f)3 of the Revenue 
Act of 1936, or may qualify as a “tax adjustment” under 
Section 501(j)4 of that Act _—G. C. M. 17232, XV-43-8366 
(p. 17). 
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Probable Effects of the Social Security 
Act on State and Local Finances 


(Continued from page 715) 


will ultimately be collected by the Federal Govern- 
ment and by the states in conformity with the pro- 
visions of the Act necessarily vary with the 
assumptions upon which they are based. On the 
basis of the most conservative assumptions the total 
sum collected annually will not be less than two 
and one-half billion dollars at the end of the next 
ten years. A somewhat more liberal estimate places 
the total at 3 billion dollars annually in ten years 
and at 4 billion annually within twenty years.’” This 
latter sum represents nearly twice the amount of 
tax money spent for public education by all levels 
of government in 1930. Unless the national income 
grows enormously, state legislators may expect busi- 
ness men to plead their obligations under the Social 
Security Act, whenever any proposal to increase 


their taxes comes up for consideration during the 
years ahead. 


The suggestions which are here given concerning 
the probable effects of the Social Security Act on 
state and local finances constitute in no sense an 
argument against that measure. To the extent that 
they are valid, they are merely a statement of some 
of the less obvious costs of the Act. From a broad 
social point of view the only questions which these 
costs raise are whether Congress in passing the act 
was fully informed about them, and whether they 
are a necessary price which we shall have to pay 
in order to achieve social security. Inasmuch as 
the Social Security Act was adopted as an isolated 
measure under a fiscal system which provided no 
opportunity for measuring the needs of all govern- 
mental activities, Federal, state and local, on the 
basis of a common yard-stick, the answer to both 
of these questions must be no. 


Budgetary Considerations 


HE Social Security Act is not responsible for 

the present gaps in our budgetary procedure. 
Its probable untoward effects on state and local 
finances, however, serve to call attention to these 
gaps in a dramatic fashion. It is easier to point 
out the danger of the existing situation than it is 
to indicate a practical remedy. State and local 
autonomy in many matters is both desirable and 
necessary and under our Federal form of govern- 
ment it would be ridiculous to propose vesting all 
fiscal authority in a single central body. Such a 
drastic departure, however, is far from necessary 
in order to secure the benefits of a comprehensive 
budget covering the needs of all governmental ac- 
tivities, Federal, state and local. 





“It is estimated that the payroll taxes imposed on employers and 
employees under titles VIII and IX of the Act will reach a combined 
yield of $2,235,000,000 by 1946 and a yield of $2,785,000,000 by 1950 
(Report of the Senate Committee on Finance, Sen. Rep. No. 628, 
74th Congress, 1st Session (1935), Tables X and XII, p. 26 and 27). 
To this must be added the combined federal and state cost of old age 
assistance which on the basis of the estimates of the staff of the 
Committee on Economic Security will amount to $440,000,000 by 1946 
and on the basis of the estimates of the consulting actuaries of the 
Committee to somewhat less than $1,000,000,000. (See notes (5) and 


(8) above.) The combined federal and state cost & aid to dependent 
children may reach a total of $265,000,000 on the basis of a 5% 
dependency ratio. » (See note 10 above.) 
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All legislatures retain the right to accept or reject 
the recommendations of budget-making bodies and 
budget recommendations are in fact seldom slav- 
ishly followed in the revenue and appropriation bills 
which are finally adopted. The chief function of 
the budget document is one of education. It serves 
to inform the legislator concerning the needs of all 
governmental activities in relation to the available 
tax resources, Although Congress cannot usurp the 
powers of the states nor legislatures enact laws for 
the nation, both Congressmen and state legislators 
represent the same body of citizens. An advisory 
budget presenting a single view of the financial re- 
quirements of all levels of government would have 
no less value as an educational instrument than 
our present Federal, state and municipal budgets. 

However created, an intergovernmental budget- 
making body would have to include in its repre- 
sentation staff members of state and local as well 
as of Federal budgeting agencies. The need for 
setting up a central coordinating and planning body 
of this kind is likely to become more rather than 
less urgent in the years ahead. If present trends 
continue, the promotion of social security will not 
be the last new function which governmental agen- 
cies will be obliged to assume. Other new func- 
tions such as the furnishing of low-cost housing are 
already pressing for recognition. Initiative in the 
adoption of all new and expensive functions will 
henceforth necessarily be taken by the Federal Gov- 
ernment since only the Federal Government has 
command of tax resources ample enough to support 
them. But if the financial obligations of the Fed- 
eral Government continue to expand without rela- 
tion to the revenue needs of the states and localities, 
the functions remaining with these latter units will 
be condemned to a slow starvation. 


November Election Action on 
State Tax Issues 


(Continued from page 748) 


tion 13 of Article IV of the State Constitution, relative to 
the release of real property taxes due to the state or due 
to any of its political subdivisions, was defeated. 


MICHIGAN 

Sales Tax on Food.—Michigan voters fortified the sales 
tax law by defeating a proposed amendment of Article 10 
of the state constitution adding a new section (Section 32) 
prohibiting the levy of any tax upon the sale of prepared 
meals or upon the following articles of food: Bread, milk, 
dairy and cereal products, meat, lard, vegetable shortenings, 
fish, eggs, sugar, salt, spices, vegetables, and fruit, whether 
such foods be sold in sealed containers or otherwise. 

Tax Limitation.—Defeat met a proposal to amend Sec- 


tion 3 of Article 10 of the State Constitution to read as 
follows: 


“Section 3. No tax shall, from and after December 31, 
1937, be assessed or levied by the state or by or for the 
benefit of any county, township, school district, city, vil- 
lage or other political subdivision of the State upon real 
property or tangible or intangible personal property, ex- 
cept for the payment of interest upon and principal of 
obligations heretofore incurred; nor shall any privilege, 
license or occupational tax, other than those now provided 
by law, be hereafter assessed or levied upon the ownership, 
possession or use of real property or tangible or intangible 
personal property. Income from real and personal prop- 
erty may be taxed uniformly with income from other 
sources. The proceeds of all taxes upon incomes shall be 
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distributed to the several counties, townships, school dis- 
tricts, cities, villages and other political subdivisions of the 
state, as may be provided by law.” 


MINNESOTA 


Exemption of Real and Personal Property from State 
Tax.—Chapter 394, H. B. 444, Regular Session 1935, pro- 
viding that after January 1, 1937, no tax shall be imposed on 
any real or tangible personal property for any state pur- 
pose, except that authorized by Section 16 of Article 9 of 
the Constitution, and/or for the payment of indebtedness 


of the state incurred prior to January 1, 1937, was not 
ratified. 


MISSISSIPPI 


Taxation of Gross Income or Gross Sales.—Amendment 
ot Section 112 of the State Constitution so as to provide 
that the Legislature may levy gross income, gross sales or 
consumers’ taxes, collectible from the purchaser or con- 
sumer, was defeated. 


NEVADA 


Old-age Pensions.—An Act to provide old-age pensions 
to certain citizens of the State was defeated. 


Tax Limitation.— Nevada voters approved an amendment 
to Section X of the State Constitution providing that the 
total tax levy for all tax purposes, including levies for 
bonds, within the state or any subdivision thereof, shall 
not exceed five cents on one dollar of assessed valuation. 


NEW YORK 
Relief Loan.—An Act, Chapter 553, Senate Bill No. 2114, 
Regular Session, 1936, authorizing the creation of a state 


debt of 30 million dollars for unemployment relief purposes 
was ratified. 


NORTH CAROLINA 


Classification of Property for Taxation—Referendum 
vote resulted in the adoption of Chapter 248, S. B. 299, 
Regular Session, 1935, which amends Article 7 of the Con- 
stitution by striking out subsection 9, and renumbering the 
remaining subsections, and by striking out all of Section 
3 of Article 5 down to, and including, the word “months”, 
in line 26, as printed in the Public Laws of North Carolina, 
Session of 1933, and substituting in lieu thereof the follow- 
ing: 

“Sec. 3. State Taxation. The power of taxation shall be 
exercised in a just and equitable manner, and shall never 
be surrendered, suspended or contracted away. Taxes on 
property shall be uniform as to each class of property 
taxed. Taxes shall be levied only for public purpose, and 
every act levying a tax shall state the object to which it 
is applied.” 


Income Tax—Maximum Permissible Rate Increased.— 
The election resulted in the ratification of Chapter 248, 
S. B. No. 299, Regular Session, 1935, which amends Article 
5 of the Constitution by striking out in lines 28 and 29 of 
subsection 3 of said article, as printed in the Public Laws 
of North Carolina, Session of 1933, the words and figures 
“six per cent (6%)”, and inserting in lieu thereof the words 
and figures “ten per cent (10%).” Thereby the maximum 
state income tax may be raised to 10 per cent. 


Limited Property Tax Exemption for Homes Occupied 
by Owners.—Chapter 444, H. B. No. 1348, Regular Session 
1935, which amends the State Constitution to provide that 
the General Assembly may exempt from taxation not ex- 
ceeding $1,000 in value of property held and used as the 
place of residence of the owner, was approved. 


Public Debt Restriction—Another measure ratified by 
the election in North Carolina was Chapter 248, Senate 
Bill No. 299, Regular Session, 1935, which amends Article 
5 of the State Constitution, as printed in the Public Laws 
of North Carolina, Session of 1933, by striking out all of 
the Article down to and including the word “taxation” in 
line 12, and substituting in lieu thereof the following: 

“Sec. 4. Limitations upon the increase of public debts. The 
General Assembly shall have the power to contract debts 
and to pledge the faith and credit of the State and to au- 
thorize counties and municipalities to contract debts and 
pledge their faith and credit for the following purposes: 
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“To fund or refund of valid existing debt; 

“To borrow in anticipation of the collection of taxes due 
and payable within the fiscal year to an amount not ex- 
ceeding fifty per centum of such taxes; 

“To supply a casual deficit; 

“To suppress riots or insurrections, or to repel invasions. 

“For any purpose other than these enumerated, the Gen- 
eral Assembly shall have no power, during any biennium, 
to contract new debts on behalf of the State to an amount 
in excess of two-thirds of the amount by which the State’s 
outstanding indebtedness shall have been reduced during 
the next preceding biennium, unless the subject be sub- 
mitted to a vote of the people of the State; and for any 
purpose other than these enumerated the General Assem- 
bly shall have no power to authorize counties or munici- 
palities to contract debts, and counties and municipalities 
shall not contract debts, during any fiscal year, to an 
amount exceeding two-thirds of the amount by which the 
outstanding indebtedness of the particular county or mu- 
nicipality shall have been reduced during the next pre- 
ceding fiscal year, unless the subject be submitted to a 
vote of the people of the particular county or municipality. 
In any election held in the State or in any county or mu- 
nicipality under the provisions of this section, the proposed 
indebtedness must be approved by a majority of those who 
vote thereon.” 


OHIO 


Sales Tax on Food Rejected.—An initiative constitutional 
amendment was approved which adds a new section (Sec- 
tion 12) to the Constitution, prohibiting the levy of an 
excise tax upon the sale or purchase of food for human 
consumption off the premises where sold. 


OREGON 


Tax Limitation——Oregon voters rejected two initiative 
measures which by constitutional amendment would in the 
one case have limited and reduced permissible taxes on tangi- 
ble property and in the other have limited 1937 taxes for 
school districts having a population of over 100,000 to an 
amount not exceeding 80 per cent of the total 1932 levy, 


exclusive of levies directly authorized by the legal voters 
of the district. 


UTAH 


Tangible Property.—The electorate of Utah approved 
Senate Joint Resolution No. 2, Reg. Sess., 1935, which pro- 
vides for amendment of Article XIII, Section 2, of the 
Constitution, as amended by the General Election in 1930, 
relating to taxation of tangible property, ascertainment of 
value, exemptions, and the annual tax for the State. 


° WASHINGTON 


Change in General Tax System.—The electorate rejected 
a proposal to repeal Section 12, Article XI and amend Sec- 
tions 1 and 9, Article VII of the constitution by providing: 
uniform taxation upon the same class of subjects; that the 
l.egislature may provide exemptions and levy a graduated 
net income tax, may vest municipalities with power to 
make local improvements by special assessment or taxa- 
tion; that counties or municipalities can not be required 
to tax for county or municipal purposes, but may, under 
legislative restriction, be vested with such authority. 


Old-age Pensions.—Initiative Measure No. 115, provid- 
ing for old-age pensions, was defeated. The proposed law 
would have provided the revenues necessary for pensions 
and their administration by taxes on business and occupa- 
tions, sales of stocks and bonds, utilities, admissions, fuel 
oil, proprietary medicines, toilet preparations, inheritances, 
and gifts. 

Tax Limitation.—Initiative Measure No. 114, limiting the 
aggregate annual rate of tax on real and personal property, 
was approved. The annual rate for state, county, city or 
town, school district and road district purposes is limited 
to 40 mills. The measure also limits to 2 mills the levy 
to be used exclusively for the support of the University 
of Washington, Washington State College and the Normal 
Schools, and limits the levy by counties, cities and towns, 
school districts and road districts to certain designated 
maximums. Port districts are excepted from the opera- 


tion of the Act. Additional levies may be made as therein 
provided. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCU- 
LATION, ETC., REQUESTED BY THE ACT OF 
CONGRESS OF MARCH 3, 1933 


Of Tue Tax Macazine published monthly at Chicago, Illinois for 
October, 1936. 


STATE OF ILLINOIS } 
County or Coox 


Before me, a Notary Public in and for the State and county aforesaid, 
personally appeared eorge J. Zahringer, who, having been duly sworn 
according to law, deposes and says that he is the Business Manager of 
the Twe TAx MAcaztne and ihat the following is, to the best of his 
knowledge and belief, a true statement of the ownership, management 
(and if a daily paper, the circulation), etc., of the aforesaid publication 
for the date shown in the above caption, required by the Act of August 
24, 1912, embodied in section 411, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 


Ss. 


1. That the names and addresses of the publisher, editor, managing 
editor, and business managers are: 


Publisher, Commerce Clearing House, Inc., Chicago, Illinois. 
Editor, Eric G. Leander, Chicago, Illinois. 

Managing Editor, None. 

Business Manager, George J. Zahringer. 


>. That the owner is: (If owned by a corporation, its name and 
address must be stated and also immediately thereunder the names and 
a lresses of stockholders owning or holding one per cent or more of 
otal amount of stock. If not owned by a corporation, the names and 
addresses of the individual owners must be given. If owned by a firm, 





company, or other unincorporated concern, its name and address, as well 
as those of each individual member, must be given.) Commerce Clearing 
a Inc., (Stockholders of Owning Corporation), 205 W. Monroe 
, Chicago, Ill.; Briarcliff Farms, Inc., Pine Plains, N. Y.; The Cor- 
oe Trust Co. CIN... Feds. 25 exchange Place, Jersey City, N. * 
The Corporation Trust Co. (N. , 120 Broadway, New York, 
Oakleigh Thorne, Millbrook, N. ¥ 


3. That the known bondholders, mortgagees, and other rye | holders 
s, 


owning or holding 1 per cent or more of total amount of bon mort- 
gages, or other securities are: None. 


4. That the two paragraphs next above, giving the names of the 
owners, stockholders, and security holders, if any, contain not only the 
list of stockholders and security holders as they appear upon the books 
of the company but also, in cases where the stockholders or security 
holder appears upon the books of the company as trustee or in any other 
fiduciary relation, the name of the person or corporation for whom such 
trustee is acting, is given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and belief as to the circum- 
stances and conditions under which stockholders and security holders 
who do not appear upon the books of the company as trustees, hold stock 
and securities in a capacity other than that of a bona fide owner; and 
this affant has no reason to believe that any other person, association, 
or corporation has any interest direct or indirect in the said stock, bonds, 
or other securities than as so stated by him. 


[Signed] George J. Zahringer, Bus. Mgr. 
Sworn to and subscribed before me this 1st day of October, 1936. 


George L. Briscoe 
(My commission expires Feb. 6, 1938.) 
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Visit the New and Greater 


INTERNATIONAL 
LIVE STOCK EXPOSITION 


NOV. 28 TO DEC. 5, 1936 
UNION STOCK YARDS, CHICAGO 
* * * * 


The 37th anniversary of this largest of the continent's 
live stock shows will be held in this mammoth new 
structure, the finest and most modern building tn the 


country devoted to such purposes. 


Brillant Evening Horse Shows 


National 4-H Club Congress 
Vleat Show—Wool Show 


(gram and Hay Show 


Plan Now to Join the Celebration at the Greater 


International Live Stock x position 


REDUCED RAIL FARES ON ALL ROADS 








Up-to-the-Minute Information 
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In Shepard’s Citations 
a 


The analysis of State and Federal Cases, Consti- 
tutions and Statutes is indispensable today, to 
every lawyer. ‘To be effective, however, this in- 


formation must be accurate and up-to-the-minute. 


Shepard's Citations makes this information avail- 
able at a glance—by an ingenious system as easy 


and simple to use as it is to tell time. 


No matter where you practice, there’s a Shepard 
service that will give you up-to-the-minute in- 


formation on your cases and statutes. 


; , oi ' 
Shepard’s Citations 
The Frank Shepard Company 
70-88 Latavette Street 


New York 
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